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INTRODUCTION
1.1  Introductory remarksby IFA's President®

IFA isin a unique position because our members include representatives of al
sectors involved in international taxation: public officers (tax authorities), tax
judges, tax professors and researchers, corporate tax officers and independent tax
practitioners, al of them from many countriesin the world. In addition, IFA has the
benefit of a close relationship and exchange of knowledge and views with
international organizations such as the OECD and the United Nations
Committee of Tax Experts, both of which are represented at the IFA Permanent
Scientific Committee as ex-officio members together with the IBFD, the"sister
institution” of IFA. IFA aso has established relationships with the Intra-
European Organization of Tax Administrators (IOTA) and the Conference of
Inter-American Tax Administrators (CIAT).

Because of its composition and links, IFA works under two basic assumptions:
(i) maximum scientific quality of its work, and (ii) neutrality. In other words, at
IFA we want to do things in the best possible way and we will not
(institutionally) take sides in the discussions.

A different question would be: why is a discussion on the Enhanced
Relationship relevant today? The world has seen a series of the most devastating
economic, financial and institutional trust crises of modern times; governments
around the world are struggling to make ends meet and survive one tax year
after the other. This status quo has put a particular strain in many areas, one
being undoubtedly the tax revenue and the ability of the authorities to actually
collect it.

In 2006, just before the eruption of the series of crises, the Forum on Tax
Administration (FTA) of the OECD issued the so-called “ Seoul Declaration” in
which “abusive’” tax planning and the role of “tax intermediaries” were
addressed, and strong actions against both of them were called for. Following
the Seoul Declaration, the OECD issued various statements and reports dealing
with the identified subjects, voicing the concerns, analysis and recommendations
of the tax administrations represented within the OECD, including but not
limited to:

- The Cape Town Communiqgué (January 2008);

- Study into the Role of Tax Intermediaries (2008);

- Building Transparent Tax Compliance by Banks (2009);

- Engaging with High Net Worth Individuals on Tax Compliance (2009);
- The Istanbul Communiqué (September 2010);

- Understanding and Influencing Taxpayers Compliance Behaviour
(November 2010);

! Thisintroduction is partially asummary of a previously published article by M. Tron, President of

IFA, in the IBFD Bulletin for International Taxation, 2010 (volume 64), 8/9, June 2010
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- Tackling Aggressive Tax Planning through Improved Transparency and
Disclosure (February 2011); and
- Guiddlines for Multinational Enterprises - Taxation section (May 2011).

Besides the wars on terror, drugs and more recently on undeclared funds held by
private individuas, governments around the world have united in demanding
transparency in each and every financia transaction and share a new attitude
towards tax disclosure and compliance. A previously unseen level of exchange
of information for tax and financial purposes has been achieved in only a few
months (which otherwise had not been possible after years of work in the past).
Tax havens are an endangered species and countries traditionally known for
their financial and tax secrecy have signed numerous exchange of information
agreements.

This is good news - we cannot live in aworld of hideouts and abuses - but as in
every other aspect in life, coins have two sides; so far we have heard a clear and
strong voice carrying the tax administrations’ ideas and concerns, but there are
others that need (and would like) to be heard. At the time of the Seoul
Declaration, |IFA decided that it should consider the implication of that
development. Taxpayers, academics, corporate tax officers, independent tax
practitioners - all of them have a voice and the right and need to express it.
Because of its unique features, IFA is the most appropriate forum in which to
conduct an open and constructive discussion about the “ Enhanced Relationship”
program in chapter 8 of the OECD Report "Study into the Role of Tax
Intermediaries'?. An earlier, and more extensive draft, can be found in Worki ng
Paper 6° of the OECD Tax Intermediaries Study.

In amost al cases the topics examined by IFA dea with substantive tax
liability. Only occasionally has IFA considered procedural aspects. The
Enhanced Relationship topic has considerably more sensitivity than those
dealing with substantive tax liability because it impacts on the relationship
between the various groups of participants in the administration of taxation,
including those identified in the groups that participated in the discussions held
in Rome and Paris. These relationships deal with issues that go beyond the tax
system in isolation, and may touch upon areas such as the relationship between
the state and the citizen as well as between the executive, judicia and legislative
arms of government. They are thus not the usual subject matters of typical IFA
examination. IFA membership comprises both individuals and institutions from
al of these groups and it is essentia to IFA that frank and harmonious
discussions take place in relation to subjects that are studied. A topic that could,
by its nature, interfere with the essentia balance within IFA should be dealt with
delicately and without haste.

2 http://www.oecd.org/dataoecd/28/34/39882938.pdf hereinafter OECD Tax Intermediary Study
(2008)

% http://www.oecd.org/dataoecd/59/61/39003880.pdf hereinafter WP6 OECD Tax |ntermediary
Study (July 2007)
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Because of the special character of this subject, it was decided not to treat it asa
typical subject for scientific examination under the umbrella of the PSC; instead,
this project is a direct initiative of our Executive Committee, led by an ad hoc
committee reporting to the Executive Committee, comprising of individuals
coming from al interest groups and with a broad geographical spread. Also our
Y IN constituency is providing valuable input.

It ismy belief that, in view of these circumstances, |FA needs to address these issues
in the careful, bdanced and neutrd ways that are natura to our organization. It has a
responsibility towards al of its members, no matter on which side they stand. IFA
can promote and take responsbility for providing the forum for the parties to
interact. Given its neutrality, IFA cannot and will not take an institutional position
in any of these matters. What IFA can and should do is drive an “enhanced
discussion”, in which it will invite the parties to discuss in an open and respectful

way.

In short, it ismy belief that with IFA’s 2010 Rome Congress as a point of departure,
we have started raising the bar of the discussion on the Enhanced Relationship;
let’s search for international principlesto rule the field.

1.2 Rome & Parisdiscussions

Separate fact-finding discussions in Rome with each of the groups identified were
intended to allow the topic to be carefully explored to determine whether this is a
topic suitable for a general open seminar at a congress, and what the specific interests
of the various groups identified might be.

At the Rome Congress in 2010, four sessions took place, on an invitation only basis,
led by a moderator of the ad hoc committee with groups of:

@ Corporate tax officers
(b) Tax practitioners

(© Government officers

(d  Academics & Judges

The choice of invitees was based on a review of the attendee list of the Congress,
geographical spread, personal knowledge of ad hoc committee members and to some
extent also random selection. In total approximately 80 persons participated in a
private capacity. The discussion was generally lively and the general impression was
that it was felt to be very useful by most participants. There was clear appetite by
most participants to continue the discussion. The discussions focussed on a number of
issues for discussion that were formulated in advance by the ad hoc committee by
reference to the OECD Tax Intermediaries Study documents. Participants were
requested to read some materials on the subject in advance of the debate. In most
sessions a free discussion took place between participants, where most of the issues
on the issue list were touched upon in the discussion.
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As a result of the Rome discussions a Key Issues Report was prepared, containing
summaries of the key issues that were initially raised in the respective discussion
sessions. The summaries were prepared by the moderators to the sessions. The
participants of the Rome discussion were requested to comment on a draft version of
this report. Their comments, where appropriate, were included in this report.

This report was subsequently used to facilitate further discussions that were held at
IFA’s 2011 Paris Congress by focussing the debate around the identified key issues.
The participants to the Paris’ sessions were requested to focus on the key points raised
by the other interest groups, with the purpose of identifying common points and clear
differences of opinion. The discussions led also to a more focussed and/or balanced
view of the own key issues raised by each interest group. In Paris 65 persons
participated in four discussions group, again in a private capacity.

1.3 Further discussions

It is currently intended that the subject of the Enhanced Relationship will be put on
the agenda of the 2012 Boston Congress for a joint and public discussion comprising
representatives of all interest groups. The Rome and Paris discussions and this further
iteration of the key issues report will serve as preparatory work.

IFA would very much welcome similar discussions between all interest groups on the
local IFA branch level.

14  Satusof thisreport

Version 1 of this report, in its various iterations, was solely intended to record key
issues raised for purposes of facilitating further discussions.

Version 2 of this report is an attempt by IFA’s ad hoc committee on the Enhanced
Relationship to summarise the common understanding of what the Enhanced
Relationship might comprise, what the requirements might be for Enhanced
Relationship projects to be succesful for TAs and TPs, limitations of the Enhanced
Relationship, and common or specific concerns expressed by various interest groups.
Annex 1 comprises the key issued raised by the individual interest groups in the Rome
and Paris discussions, where Annex 1 A is an attempt to compare similar key issues
raised by the various interest groups following the subjects discussed in this key
issues report. Annex 1 B is a record of the issues raised during the Rome and Paris
discussions.

Annex 2 includes the results of a questionnaire that was sent out to all IFA branches
in January 2012; it includes a status overview of ER projects and related subjects in
the various IFA branches. Annex 3 includes a table of abbreviations used.

IFA’s ad hoc committee on the Enhanced Relationship does not take sides or
positions; it intends to objectively record views expressed by the participants in the
discussions. This report therefore in no way intends to express the position of IFA,
any of its committees or any individual members of IFA’s ad hoc committee on the
Enhanced Relationship.
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It is probably fair to say that the vast majority of people would favour a better or
improved relationship and believe that it would be an ad to effective tax
adminigtration. The underlying question seems to be whether the “Enhanced
Relationship” as described by the OECD is, or may in fact lead to, a better approach
to tax administration and the issues it raises.

Thisreport isintended to facilitate further discussions within IFA and comments from
other organisations. All comments, criticism and suggestions are more than welcome.
Please address those to cr.gensecr@ifa.nl for the attention of 1FA’s ad hoc committee
on the Enhanced Relationship

2. A COMMON UNDERSTANDING OF THE ENHANCED RELATIONSHIP?
21  Introductory remarks®

The Enhanced Relationship differs from simply a better or improved relationship
between TA and TP. In our discussions, and in this report, the term Enhanced
Relationship (ER) refers to the specific concept developed by the OECD in Working
Paper 6 in preparation for the OECD Study into the Role of Tax Intermediaries.

An ER entails a specific concept of working together for the mutual benefit of TAs
and TPs. On the other hand, an important part of the ER concept is that it is available
to certain TPs only, namely those that are considered sufficiently “low risk” to alow
them to join an ER program. That automatically means that there are TPs that are not
allowed into the ER program and by consequence do not benefit from the advantages
thereof. An effect of having an ER program is that TAs are able to focus their scarce
resources to those TPs that are not considered “low risk”. In that way TAS increase
the chance to spot and act against non-compliance. The end result of the successful
introduction of an ER program is that there are TPs with ER benefits and TPs without
ER benefits, subject to more stringent checks. This is also referred to as the “carrot
and stick” approach to tax administration.

While all (or at least almost all) participants in our discussions favoured general
improvements of relationships between all parties involved in the administration of
taxes, that cannot be said about the introduction of the Enhanced Relationship (the
carrot) and the non-availability of its advantages to — and increased focus on - non-ER
TPs (the stick). Entering into an ER is not just about better relationships; it also entails
in fact strong commitments on the side of the TP. Non-compliance may |lead to the TP
being thrown back into the non-ER world, losing the benefits previously enjoyed and
becoming the focus of attention by TA in audits.

There appears to be no agreed definition of the Enhanced Relationship concept,
although various descriptions of it can be found. During the discussions within IFA
with the interest groups it became apparent that the lack of an agreed definition
caused confusion and was a source of misunderstanding and even sometimes mistrust

4 Pleaserefer to Annex 3 for an overview of specific abbreviations used.
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in the motives of other parties. This report therefore attempts to summarise the
various descriptions given by governments, place them in the context of cultural
differences between various jurisdictions, identify common factors and on that basis
build a definition that could be used in any further discussions.

22

Governments descriptions
@ Key quotes from OECD reports

“It's starting point is a mutual understanding of each party’s needs and
aspirations, the development of the tools and techniques most appropriate to
achieve these, and a path to implementing what needs to be done. Fundamental
to the long-term success of the enhanced relationship is the establishment and
maintenance of trust (described in a footnote as “situations in which each party
to a relationship interacts on the basis of mutual confidence and respect”)
amongst al parties.

The move away from the basic relationship has been driven by the recognition
that tax compliance can be improved by blending incentives to full compliance
with the traditional penalties for non-compliance. We colloquially describe this
as the “carrot and stick” approach to tax compliance and it is driven by the
recognition that revenue bodies should bring balance to their service and
policing roles.”®

Key notions (summarised and paraphrased) that WP6 contain about ERs are:

Q) voluntary and accurate disclosure of significant tax risks in a
timely manner by TPs so that the TAs can undertake a fully
informed risk assessment; in fact a TP's self-risk assessment
and full transparency in that respect towards the TAs. This
would involve disclosure of fundamental and essential
transactional facts and how tax conclusions were reached; it is
not about waiver of privilege or disclosure of accountants work
papers re uncertain tax positions. It is about TPs making choices
regarding information that they believe will support their tax
positions, adopt the spirit of the ER and enable them to present
low-risks profilesto the TAs.

(i)  TPs, so WP6, want to have their tax matters resolved quickly,
quietly, fairly and with finality. TPs have a legitimate
expectation that TAs act towards them in the resolution of their
tax matters with (@) commercial awareness, i.e. taking into
account the peculiarities of the relevant industry/business and
the risk-profile of the relevant TP, (b)&(c) an impartia
approach (establishing the ‘right’ amount of tax acting fairly
and proportionally, with a high level of independence and
revenue detachment); the proportionality requirement means in

5

WP6 OECD Tax Intermediary Study, paras. 10 and 11.
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fact reduced compliance costs for TAs and TPs as only relevant
guestions need to be asked and answered; this also means less
(protracted) audits, (d) reciprocal disclosure and transparency
by TAs towards TPs in terms of the underlying reasons for
qualifying particular behaviour or tax positions as a risk and a
willingness to discuss those reasons; and (€) responsiveness so
that certainty on tax positions is achieved quickly with prompt
efficient and professional responses from the TAs when queries
or reguests are made by TPs.

(iii)  Some of the expectations by TAs of TP behaviour will fall to be
carried out by Tls, acting as facilitators of the disclosure and
transparency that typifies the ER, acting within their client’s
best interests while respecting their client’s confidences. It is
expected that the adoption of the ER by corporate TPs will be
likely to temper aggressive tax planning by Tls because the
demand for such planning will be reduced. A client’s best
interest that Tls will have to take to heart is the maintenance of
an ER between the TPs and the TAs.

(iv) Tls and TAs may aso benefit from their own ER between
themselves, based on fostering the mutual benefits that can flow
from increased dialogue, trust and openness, including resulting
from collaboration on projects such as the production of early
explanations of new tax laws or greater consultation in respect
of law reform proposals. At the same time Tls may be better
able to give accurate and informed advice as they will better
predict the likely response by TAs and have easier access to
TAsto obtain advance clearance on tax positions.

(b) Key notions (summarised and paraphrased) from the Netherlands ER
project

The Netherlands has established a “horizontal monitoring” program
whereby TP and TA conclude a “compliance covenant”. “The parties
will endeavour to establish an effective and efficient approach based on
transparency, understanding and trust. They will endeavour to create a
sustained understanding of ongoing tax risks and rapidly establish up-
to-date positions on them under the dictates of the law, regulations and
case law in order to improve legal certainty”. The TAs require the TP
to set up a Tax Control Framework (TCF)°® that is acceptable to them.
The in-house TCF effectively replaces to a large extent regular audits
by the TAs. Before entering into a compliance covenant all outstanding
tax issues are identified and discussed and — where possible - resolved.
The TP commits to actively and timely discuss material tax issues with

®  Anexplanatory brochurein pdf format about the Tax Control Framework can be found at the

following URL:
http://downl oad.bel astingdi enst.nl/bel astingdi enst/docs/tax_control _framework_dv4011z1pleng.pdf
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the TAs under full disclosure of relevant facts and circumstances, its
views on the legal consequences thereof and the positions taken. The
TP also agrees to direct access by TAs to employees with tax relevant
information. The TAs commit to provide the TP with its views on the
tax consegquences of specific situations, taking into account realistic
commercial deadlines; the TAs will issue final assessments as quickly
as possible after receipt of the tax return and after consultation with the
TP, will actively communicate with the TP on tax risksit has identified
and its position thereon and on the reasons for any audits it may
initiate. The covenant will be regularly evaluated and may be
terminated by both parties, but only after consultation of the other
party’. The intention is for both parties to work on identifying and
resolving tax risksin rea time, so that the tax return when filed can be
quickly followed by the final assessments as no risks not yet identified
and discussed should follow from the tax return. Access to the ER
project is available directly for medium sized and large enterprises.
Smaller enterprises have access to ER through Tls that have concluded
an ER with the TA, essentially focussing on the quality of the tax
return preparation process and the pro-active disclosure of tax risks.

(© Key notions (summarised and paraphrased) from the UK ER project®

The UK ER project is not the conclusion of comprehensive ER
arrangements with individual TPs like in The Netherlands, but consists
of a number of policy intentions and related measures that, taken
together, aim to achieve the key goals of the OECD ER objectives and
that, partially, are only available to low risk TPs. The key items are (i)
providing greater certainty (through the organisation of an advance
agreements unit issuing rulings and streamlining of statutory and other
clearances), (ii) a more efficient risk based approach (including on
transfer pricing) whereby TA resources are deployed to high risk TPs,
(iii) speedier resolution of tax issues, (iv) providing more clarity
(through more guidance) and (v) engaging in more consultation with
the tax and business community, supported by shared appreciation of
the business tax environment, enhanced professional skills and
competences of GOs, strengthening commercial understanding at the
side of the TAs and soliciting performance feedback from TPs.

(d) Key notions in some other jurisdictions

Enclosure to the letter from the Secretary of Finance to the chairperson of the Senate, dated 9 June
2006, nr. DGB 2006-3312; KST 2005/2006, nr. 30306-74-b1 (in Dutch).

Review of Links with Large Business, November 2006 (http://www.hmrc.gov.uk/large-
business'review-report.pdf) and The  Framework for a  better  relationship
(bttp://www.hmrc.gov.uk/budget2008/framework-better-relations.pdf). The latter  document
contains in Annex A along list of supporting and implementation documents, as well as action
plans.
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The Irish Revenue launched its voluntary Co-Operative Compliance
program for large businesses’ focussed on TAs and TPs working
together to achieve the highest possible level of tax compliance, based
on mutually expressed intentions and a high degree of trust, mutual
understanding, openness and transparency. Upon entry in the program
joint discussions and reviews of tax risks should lead towards agreed
“compliance action plans’, dealing with the identified tax risks and
establishing an annual risk management plan, whereby a mix of self-
audit and TA audits will be conducted regularly, driven by the risk
profile. TPs will be able to make unprompted disclosures of tax issues
and the TAs will respond to requests for interpretation and to well
founded complaints from TPs about potentially unfair tax-based
competitive advantages allegedly being enjoyed by competitors. On-
going interaction between TPs and TAs is intended allowing for
constructive dialogue on issues with the tax laws or the way those are
administered.

In the USA, the Interna Revenue Service announced on March 31,
2011 that the since 6 years existing Compliance Assurance Process
(CAP) pilot would become permanent as per that date. The program
provides for three parts. a Pre-Cap program, the CAP itself and the
CAP maintenance program™. Under the CAP program, which is
voluntary, TPs work collaboratively with a team from the TAs to
identify and resolve potential tax issues before the tax return is filed,
leading to shorter and narrower post-filing audits; this requires the TP
to pro-actively present relevant facts and transparently work together
with the TAs to identify material issues. The Pre-CAP program
provides interested TPs with a road-map into CAP, essentiadly
intending to close unresolved tax issues in previous years. The CAP
maintenance program is for TPs that have been in CAP, have fewer
complex issues and have established a track record of working
cooperatively and transparently with the TAs; in essence this involves
TPs that can be quaified as low risk and therefore warrant less
examination/audit resources. Entering into this program requires the
execution of a Memorandum of Understanding, setting out roles,
responsibilities and communication procedures, setting materiality
thresholds and review procedures, dispute and claims resolution
mechanisms and termination provisions™.

Similar (pilot) programs exist inter alia in Australia (Annua
Compliance Arrangements?) and South Korea (Horizontal
Compliance Program).

®  http://www.revenue.iefen/business/running/l arge-businesses.htmi

10 http://www.irs.gov/busi nesses/corporati ong/article/0,,id=237774,00.html
A template of such aMoU can be found following the appropriate links in the URL mentioned in
the previous footnote.

2 http://www.ato.gov.au/busi nesses/content.aspx ?doc=/content/00167346.htm
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[Output of questionnaire may lead to expansion of this paragraph]
2.3 Cultura differences

In reading available materials and from our discussions within IFA, it became very
clear that, while the stated policy intentions and aims of TAs and TPs are often
generaly similar in various jurisdictions, the format of the program (if any), views on
viability or even legdity of an ER program (if not yet existing), enthusiasm
for/scepticism of TPs to enter into an ER, the details of such a program and the way it
isadministered are very culturally dependent.

Thisrelatesto the legal culture: constitutional rules about the administration of the tax
system: does a very legalistic culture exist with detailed rules set out in the law versus
general principles set out in legislation and pragmatism in applying procedural rules.
There are differences in focus between equality principles or detailed equality
treatment rights. Also the general societal and political culture towards businesses
appears important: promoting a business environment and attracting new business
versus societal/political pressure to ensure maximum proceeds from levying business
taxes. Existing working relationships between TAs and TPs are clearly essentia for
the viability of an ER program: general professional relationships with confirmatory
audits versus very adversarial relationships based on legal obligations and with strict
and constant enforcement by TAs to administer and collect taxes are different
climates to start a discussion on the introduction of ERs. Also trust in the competency,
independency and reliability of GOs is crucial in the political acceptance of ER
projects.

As most ER projects initially start with the larger businesses, there is the risk of the
perception with politicians, the press and/or the general public that ERs are meant to
treat such businesses more favourably than other TPs. In certain jurisdictions, also the
perception of corruption risk may be relevant and create an obstacle in introducing
ERs.

From our discussionsit is clear that these cultural factors must be carefully considered
in the discussions around the introduction of an ER project.

24  Common factors
Common factorsto be found in ER projects are:
@ Voluntary;

(b) Institutional relationship (rather than personal working relationships
between individual GOs and representatives of the TPs);

(© Not rule based (at least not in details) but based on some form of
generally softer agreement (formal or informal) setting out joint
expectations and intentions of the relationship;

(d) Trust, mutual understanding, transparency, and this all with full
reciprocity;
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(e Timing factors. Preferably real time, at least timely with commercially
acceptable deadlines and in any case leading to closing of atax year as
soon as possible after the filing of the tax return. This implies active
disclosure and prompt responses and should lead to lega certainty for
TPs, either in advance before entering into a transaction, or in any case
at the latest when the tax return isfiled.

() Not about the level of tax, but about the practical ways in which it is
established what the correct amount of tax is that is due. This implies
not paying more, but also not less than non-ER TPs.

(9) Mutually acceptable risk identification and disclosure mechanisms. In
essence, thisimplies TPs showing to be low risk TPs.

(h)  Willingness of TAs to provide their views on tax issues upon regquest
and some form of (legally or otherwise) binding effect thereof.

() Existing basic rights and obligations remain unaffected but in a well
working ER there should not be a need to invoke those.

() All compliance checks (investigations, examinations, audits) should be
focussed on the agreed risk identification system, should be
confirmatory in nature (confirming the disclosures made are correct
and complete) or should be on very focussed items rather than
becoming wunfocussed and protracted investigations. Hence,
resources/compliance costs should materially decrease for both TAs
and TPs.

An attempt at formulating a definition

The following definition is proposed for further discussion:

2.6

The Enhanced Relationship concerns a specifically defined institutional
relationship, based on mutually expressed intentions and not on detailed rules,
that TPs and TAs voluntarily enter into above and beyond their basic legal
obligations, which relationship is based on mutual understanding, respect and
true co-operation, and has as aim the administration of tax laws to the TP’'s
business in the most efficient and timely matter, assuming full, timely and
reciprocal disclosure of relevant tax related information (including positions
taken) and leading to the assessment of the correct amount of tax taking into
account the spirit and purpose of the tax law (rather than merely the letter of
the law) while respecting each parties rights and obligations under
procedural laws in case of disagreement on what constitutes the correct
amount of tax.

Differencesin practical effect — by project and over time

It should be noted that while most ER projects we are aware of fall within this
definition, the practical impact may be quite different. This may range from merely
pre-filing discussions discussing the positions taken in the tax return about to be
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formally filed, so that closing the tax year after filing in effect is a rubber-stamping
exercise, to full fledged ERs where TAs and TPs discuss on-going business
transactions on a regular basis and where TAs clear specific transactions in advance.
These differences are also visible in the area of compliance checks. In some projects,
compliance checks by the TAs are merely to confirm that the risk identification and
reporting mechanism agreed upon works in practice (i.e. a system confirmatory
check) while in other projects normal tax audits, but generally more focussed, take
place.

Also within an ER project, the practical impact may evolve, as parties become more
knowledgeable about the other party’s interests and therefore more comfortable about
the risk identification process being effective. An ER project generaly may also
evolve, for instance caused by resource constraints at the TAs side, as a result of
which less GOs are available to respond within the intended timeframe to requests for
clearances or to perform confirmatory audits.

Finally, changes in the political or societal climate, or the results of independent
evaluation or review, may force TAsto retract on their originally expressed intentions
as those may be considered for instance too liberal or too TP friendly.

3. POTENTIAL BENEFITSOF THE ENHANCED RELATIONSHIP

3.1 The following benefits are among the most often quoted in our discussions
(noting that in some cases a benefit for one party may be a disadvantage for
another party):

@ Earlier resolution of issues — including pre-closing — transactions
(clearing issues before the transaction takes place)

() For the TPs this means less tax risks, a more stable tax position,
tax provisions are more solid, less surprises after closing of the
tax year.

(i)  For the TAs there is the expectation that this leads to less tax
avoidance/evasion; less aggressive tax planning; this all should
allow a more focussed use of TA resources.

(b) Full disclosure and transparency means less compliance checks and the
nature of these checks changes — audits can be performed quicker/more
focussed (in any case no hide and seek games on the facts) and become
more system oriented. This leads to lower compliance costs for TAs
and TPs, athough it may require TPs to set up stricter interna
compliance controls at its own cost. However, this may be required
anyway under external stricter (non-tax) accounting rules (eg.
Sarbanes Oxley rules).
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(© More knowledge about the TPs business and a higher degree of
commercial awareness leads to more efficient assessment of tax
positions by the TAs.

(d) More insight in the TA’s views leads to TP/TIs considering less
aggressive tax planning positions.

(e Open discussion on tax positions means less risk of incorrect tax
assessments and less need to use legal remedies. Thisis generally more
efficient and leads to quicker legal certainty.

()] Disagreements on the correct amount of tax payable focus on points of
law rather than on facts. This should lead to quicker settlements of
disputes.

(9 Successful ERs lead to less bureaucratic requirements for ER
participants, reducing compliance costs.

4. REQUIREMENTSFOR SUCCESSFUL ENHANCED RELATIONSHIP PROJECTS

4.1  Critical assumptions

Explicit or implicit critical assumptions for an ER project to be able to work
identified, comprise:

(@

(b)

(©

The existence of a basic system of tax administration with rights and
obligations for TAs and TPs that are accepted in practice by the vast
majority of parties involved, without the need for constant and strict
enforcement or litigation to obtain those rights.

Basic willingness by all parties to accept (application of) the material
tax laws as they stand:

() TAs are tasked with the correct application of the tax law
leading to the assessment of the correct amount of tax and not to
revenue maximisation or their views of what isa“fair share”.

(i)  TAs accepting that TPs have the right to minimise their tax
within the rule and spirit of the tax law.

(iii)  TPs willing to operate within the spirit of the tax laws in all
respect (i.e. not focussed on tax evasion or tax avoidance).

Key attitude changing where thisis not yet the case:

Q) General willingness to develop trust, mutual understanding with
all GOsand all TPsengaged in ER.
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(i)  TAsand GOs accepting that providing advance certainty is also
in their interest.

(iii)  TPs not playing hide and seek games as a method of tax
minimisation and willing to take balanced and reasonable tax
positions rather than extreme positions.

(iv)  Willingness in principle to grow into a situation of full
transparency and disclosure.

(d) Some basic agreement in society and between TPs and TAs on what is
acceptable tax planning vs. unacceptable tax evasion/avoidance. ER
may be much more difficult or simply not work if there are hugely
differing views on this.

(e Basic agreement on the legitimate role of Tls: compliance facilitation,
advising clients on points of law, representing clients interests,
trandating facts into legal points, sparring partner for TPs, equally
levelled expert spokesperson of TP in discussionswith TAs.

()] Basic agreement that disagreement on points of law does not harm the
ER: within an ER it should be possible to agree to disagree and put a
case before (tax) court or seek other ways of dispute resolution if a
difference of opinion on a point of law cannot be resolved within the
ER.

(99  Ajurisdiction’slegal culture allows aless than fully detailed rule based
approach to the administration of tax law.

4.2  Lega basis, restrictions and legal concerns

@ The legal system should allow an ER project. In many systems, this
should not be an issue, as the procedural tax laws remain in force, but
may simply not needed to be applied as TPs voluntarily disclose
information in time. Discussions on tax positions will ultimately be
formalised in accordance with procedural tax rules. In jurisdictions
with stringent rule based procedural tax systems, ERs may be more
difficult to set up without a change of law being required. As the nature
of an ER is voluntary compliance above and beyond the existing legal
obligations, it should be avoided that ER projects are set out in details
in statutes, as then ER becomes part of the existing rules and
regulations and this may hinder the development of the relationship
between TAs and TPs in the true sense of an ER.

(b) Binding agreement vs. expression of intention: although in many cases
it would be good to formalise the entry of a TP into an ER program and
it is generaly beneficia to al parties concerned to have the same
expectations about an ER, care should be taken to avoid that the ER is
formalised in too great a detail, for the reasons set out in the previous
point.
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(© Principle of equality: In most jurisdictions there are congtitutional rules
about the equal treatment of TPs and about tax being levied on the
basis of the law. Concerns have been expressed that ERs may violate
such equality principles. Clearly, these are legitimate concerns that
require careful consideration and from our discussions it is clear that
this is one of the more important issues that have not yet received the
full attention it deserves. It goes to the “carrot and stick” model that is
associated with ERs. As the principle of equality is in many
jurisdictions regarded as of paramount importance, pragmatism may
not be the correct answer to respond to concerns expressed in this area,

In broad outlines, we have noted three types of concernsin this area:

(i)

(i)

(iii)

AMS1845035/46 PMF-003602

ERs leading to actual tax benefits for TPs in terms of paying
lower taxes. This should not be the nature of an ER and is not
intended, as ERs should focus solely on more efficient ways in
establishing the correct amount of tax within the rules of the tax
law, regulations, policies and case law applicable to all TPs. It
may well be that there is a perception that the practical effect of
an ER is that parties become closer to each other and this may
lead to less aggressive positions. This should, however, work
both ways: also TPs may be psychologicaly less inclined to
engage in more aggressive tax positions. Nevertheless, it seems
a valid concern in terms of the risk that an ER may lead in
practice to the unintended effect that less or more than the
correct amount of tax is paid. Professional education of all
concerned, effective conflict of interest rules, including GOs
seeking approval of specific high vaue clearances and
settlements outside the specific ER team and regular evaluation
of specific ERs (and even confirmatory audits) may be
necessary to ensure that ERs remain on course in terms of their
aims and effects and to avoid the perception that ERs lead to
material tax benefits for TPs.

Access to ERs being available only to some TPs. Apart from
pilot projects, which are by definition restricted to a subset of
relevant TPs, TPs that otherwise are in the same or similar
circumstances should have the same rights of accessto ERs. As
a key element in ERs is the development of an environment of
mutual trust, the perception of the risk level of a TP requesting
entry may be a relevant entry condition. This may lead to a
condition of entry into an ER relating to the low risk level of a
TP or a least the willingness of a TP to develop in that
direction.

Service levels by TAs are higher for TPs in an ER than for
others (more certainty in advance, higher responsiveness) and
compliance requirements are lower (less general audits). This
difference is also perceived by most participants in our
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discussions as a legitimate concern in terms of the equality
principle. In terms of minimum service levels and compliance
requirements, those should remain as they are from a legal
perspective, irrespective of whether a TPis in an ER. However,
in an ER there will likely be less needs for the TAs to strictly
enforce compliance requirements, as the TP already voluntarily
provides the information the requirements oblige him to
provide. In terms of responsiveness and advance clearance: if
TPs have shown to bereliable in disclosing relevant information
and are not engaging in aggressive tax planning and the TAs as
aresult are legitimately comfortable with and have faith in the
bona fides of a TP as well as a good understanding of a TPs
business, then it is objectively easier for them to provide timely
and quicker clearance of tax issues. In other words, there may
be benefits resulting from ERs that can objectively not be made
available in the same manner for non-ER TPs. The existence of
ERs should not, however, take away the TAs obligation to
improve their service levels to TPs generdly if there is a
legitimate demand for better service. There is, however, a
potential conflict in terms of resources being available for the
latter and policy makers should address an equitable availability
of TA resources to ER and non-ER TPs. If the correct balanceis
not found, and the carrot is handed to ER TPs, without any
checks and balances, while the full force of the stick is felt by
non-ER TPs, there may well be a legitimate complaint about
inequality between TPs; this is clearly an area where more in-
depth discussions, including between academics and before
courts, seems warranted.

4.3  Practical requirements:

(@

(b)

(©)

A key requirement for ERs to successfully develop is mutual trust.
Given the often adversarial climate in many jurisdictions, this is a
process of time. It isimportant that the |eadership both at the side of the
TAs and at the side of the TPs express the importance of ERs and their
willingness to change behaviour, where appropriate, so as to ensure
that at the working level GOs and CTOs, where need be, fee
empowered to change the way they are interacting.

At the personal level, the key GOs and CTOs responsible for the day-
to-day relationship, as well as TlIs acting for the TP, will need to
embrace the softer behavioural aspects of ER and advocate that others
in their teams change their attitudes, where necessary. This will likely
take time, education and regular feedback/evaluation.

A key concern expressed by CTOs and TIs was a lack of suitable
resources at the TAs side, both in terms of numbers of people, but
especiadly in terms of the level of staff (education, experience,
commercial awareness, responsiveness). In the current budget cutting
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climate, TAs may have to cut back materialy on staff levels.
Furthermore, the fear is that, for instance, audit staff that has been
trained and operating in a strictly adversarial environment may have
practical problems converting in service oriented officers that make
well balanced risk assessments and respond timely to pre-transaction
clearance requests. They may have to convert from a professona
attitude from confrontation to cooperation.

Professionalism and pragmatism need to exist at both sides: trying to
come to reasonable solutions may require an attitude change.
“Winning” should not be the driver of each party’ s behaviour.

Entering into an ER may require a more balanced approach to tax
planning and attacking tax schemes (mutual trust may — at least
psychologicaly - result in the expectation of a form of self-restriction
compared to current practices).

Decisions by TAs within an ER should be legally binding or at least
practically be honoured by the tax administration irrespective of the
exact legal form. If GOs require internal permissions, it should be their
responsibility to obtain those — within the agreed time limits.

All parties should take care to actualy live up to their promises (their
actual behaviour should conform to their expressed intent) — this is a
key element for developing trust.

Helpful factors (but not a hard requirement) for ER projects to be successful:

(@

(b)

(©

Stable and clear tax legislation; clear criterions in law, absence of full
discretionary powers for TAs in matters of law: the more unclear, the
more room for discussion and disagreement.

Clear policy statements from TAs on areas not covered by the law/case
law and quick development and publication of new policies (as much
as possible after consultation with the relevant TP group) after issuesin
practice have arisen.

Willingness by TAs to come to ERs with TAs in other jurisdictions: a
clear concern expressed by MNCs was that in their business an ER
with one jurisdiction would not be enough, especially in areas of
transfer pricing and avoidance of double taxation more generally. They
also expressed the concern that information voluntarily provided in one
(ER) jurisdiction would be provided under existing arrangements for
the exchange of information to TAs of jurisdictions without an ER
environment, and this could harm the MNCs negotiation position in
case of double taxation arising. MNCs would therefore seem to favour
the development of (relevant) multi-jurisdictional ERs.
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5. LIMITATIONSOF THE ENHANCED RELATIONSHIP
What should it not entail?

@ The ER should not have any material impact on the amount of tax
payable; a TP may not be advantaged or disadvantaged as a result of
participating in an ER program. Tax planning should still be allowed to
happen in an ER. Tax avoidance/evasion should still not be allowed.

(b) The ER should not go hand in hand with increased legal requirements
for greater transparency with additional bureaucratic obligations and
sanctions. This would potentially discredit the TAs intentions for
starting an ER project as it is contrary to the core nature of the ER
(voluntary disclosure and co-operation).

(© The ER should not automatically be treated as an alternative dispute
resolution mechanism. The existence of an ER may avoid in practice
that parties will want to litigate on issues that could be resolved
otherwise amicably (specifically in relation to fact based litigation), but
principle matters of legal interpretation should continue to be dealt with
by the courts. This would not only be in line with the nature of ER, but
would also avoid the perception of beneficial settlements being
concluded, and would generally be beneficial for the development of
new case law, which would be for the benefit of all TPs and the TA
generally.

6. PRACTICAL CONCERNSABOUT THE ENHANCED RELATIONSHIP
Key practical concerns expressed during discussions:

@ The ER may be perceived to be a tactic of TAs to differentiate TPs for
purposes of saving on compliance check (audit) budgets only. This
would not work long term if TAs would not deliver on their
commitments. This also goes back to the carrot and stick approach and
the possible consequences for the principle of equality, discussed above

in paragraph 4.2(c).

(b) Expectation of a more balanced approach means higher ETR for TPs.
This is a legitimate concern if the effect of ERs is that TAs no longer
practically allow tax planning to take place. This hinges on the need for
basic agreement on what is tax planning/tax evasion/avoidance. There
will always be a grey area; in reality TPs may psychologicaly be
forced in the upper ETR corner within that grey zone. There is of
course also a risk for TAs that they will then loose the ER if this
happens too often and that is not in their interest.

(© TAs and/or TPswill pick and choose rather than embrace the whole of
the concept. For instance they may in practice not be fully transparent.
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TPs may fully disclose strong positions, but will carefully consider to
disclose weaker positions, especially if they are not clearly visible from
accounts and returns or containing very tax sensitive information. TPs
will frequently request clearances for border line cases in terms of tax
planning/tax evasion. TAs will not disclose as yet unpublished case law
or upcoming changed policy/regulations, arguing confidentiality, in
cases where that suits their position. One or both parties may approach
ER opportunistically, to take their own benefits from ER but hold back
on their promises to the other side. We view this essentially as a start-
up issue, as part of the trust building phase. This situation, if at all
appearing, should not remain longer term. If that would happen, then it
isunlikely that ERs will be successful. One of the parties may decide to
terminate the ER, for instance after an incident where the other party
did not live up to legitimate expectations.

(d) Full transparency on the basis of an ER with one jurisdiction may lead
to conflicts with international exchange of information obligations of
that jurisdiction towards other jurisdictions where no ER exists. A
similar issue may arise if within one jurisdiction there exist various
levels of taxation, where an ER does not exist on all levels. This would
need a non-legalistic balanced approach of the TA engaged in an ER;
otherwise these types of situations would risk being areal show stopper
for MNCs entering into ERs.

(e Less case law and therefore less publicly available guidance on the
interpretation of the tax law. TPs becoming more dependent on the TAs
to provide such guidance. This concern should be alleviated (but
perhaps not completely disappear) if the agreement to disagree
approach in practice is applied and TPs go to court to resolve
disagreements on points of law. TAs could also, in consultation with
relevant parties, produce more mutually agreed guidance.

7. INTRODUCING THE ENHANCED RELATIONSHIP: A STEP-BY-STEP PROCESS

The ER in essence is about a change in attitude of people and developing from
an adversarial atmosphere on the one extreme end to an atmosphere of mutual
understanding, trust and true co-operation on the other end. Depending on
where a jurisdiction currently stands in terms of the atmosphere between
relevant parties, its lega culture, the professional level of GOs and
TPS/CTOS/TIs, formalistic or pragmatic attitude, political and societal context,
it may take substantia time from growing the tax administration culture from
where it currently stands to a full ER culture. Working step-by-step through
the hard and softer requirements, slowly changing the relevant culture in the
desired direction, educating relevant people, being transparent about legitimate
concerns and deal with them, learning from experiences in other countries, are
al necessary elements in building an environment in which ERs may be
successful.
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8. CONCLUDING REMARKS

The OECD has taken an important step in attempting to change the traditional
nature of tax administration. ERs can by their nature not be forced upon TPs
and ultimately need the full co-operation and support of all parties involved in
the administration of taxation. Thisincludes the Tls and the courts. Legitimate
legal concerns, such as related to unequal treatment of categories of TPs need
to be addressed. ERs need to be accepted as well by politicians and finally, of
course, by the societies in which we al live. As ERs al involve changing
cultures and attitudes, this requires open, balanced and careful discussions
with all concerned. IFA wholeheartedly supports further discussions about the
Enhanced Relationship initiative by providing the platform for those
discussions amongst all interest groupsin our international tax community.

This report is intended to facilitate further discussions within IFA and to
solicit comments from other organisations. All comments, criticism and
suggestions are more than welcome. Please address those to cr.gensecr@ifa.nl
for the attention of IFA’s ad hoc committee on the Enhanced Relationship.
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Annex 1 A: Topic based comparison of key issues raised by theinterest groups®

Status of this annex 1

From the discussions in Paris and Rome it is clear that al interest groups have great sympathy for
building better relationships between the relevant parties. The focus of the issues raised is on concerns
or even fears about the consequences of ERs that the participants in the discussions feel should be
addressed in more depth for (or perhaps before) ERs can be succesfully rolled out. A number of key
issues were flagged by more than one interest group. These are nevertheless reported for each interest
group as the emphasis or level of concern may be different. This duplication is therefore intended.
Annex 1 A is an attempt to compare similar key issues raised by the various interest groups following
the subjects discussed in this key issues report. Annex 1 B is merely the clean record of key issues
raised during the Rome and Paris discussions organised by interest group.

1. COMMON UNDERSTANDING - DEFINITION OF ER

Tax Officers

Tax Practitioners

Government

Academics/Judges

1.22 There must be
more clarity around
the expectations on
each side. One should
first define more
clearly what an ER is—
what arethe
commitments and what
arethe benefits? This
isvery essentid before
going forward. One
must have a direct
dialogue in which one
exchanges views about
the terminology.

3.33 Thereis some
confusion related to
the implications of ER
and its definition.
Thereisaneed to
clarify whether thereis
acommon view
amongst the
governments of various
jurisdictions.

1.19 Multinational
corporations face
cultural issues and
different level of ERin
various countries.

3.29 Government must
takethefirst step, an
initiative towards TPs.
Some TASs reported
that TPs had turned
down such initiative.
Cultural differences
and various
experiences amongst
jurisdictions could be
observed.

2. BENEFITSOF THE ENHANCED RELATIONSHIP

@ Early resolution of issues—including pre-closing transactions

13
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Tax Officers

Tax Practitioners

Government

Academics/Judges

1.1 The benefits of ERs
for businesses are very
clear: issues will have
to be solved in any
event. Itisclearly
beneficial to address
those points as early as
possible, creating
certainty for TPsas
soon as possible;
preferably in “real
time’ during the tax
year.

2.1 Efficiency inthe
assessment process and
better understanding
between TPsand TAs
generally are
considered laudable
objectives.

3.1 Specific problems
have to be dealt with at
some point intime; it
seemsto betime-
saving, easier and
cost-saving to solve
problems
immediately when
they turn up.

(b)

TP: Meanslesstax risks

Tax Officers

Tax Practitioners

Government

Academics/Judges

1.17 TPsarewilling to
pay alittle extra for
certainty, which is of
great value.

2.19 It must be
considered very
valuablefor the TP to
be ableto close
accounts and being
ableto avoid having
unsettled issues at
year-end. TP needs
and wants security.

3.2 GOs bdlieve that
TPsprimarily aim at
receiving certainty
with regard to their tax
affairs. Therefore, TPs
seemto bewillingto a
certain extent to
“invest” ina
relationship through
very close cooperation
in order to receive
certainty.

3.23 The advantage for
TPsisthat tax risk
decreases. TPswould
know the final outcome
of any tax issue. It
should aso be great
advantage for TPsto
have a good public
reputation which
would follow from less
disputes with tax
authorities.

(©

TA: lesstax avoidance/evasion

Tax Officers

Tax Practitioners

Government

Academics/Judges

3.22 The advantages
are mutual
understanding,
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working in real time
and mutual trust. The
closer the TA isto the
TP, the lower therisk
of tax avoidance. This
is abig advantage!

(d)

Less audits and nature of audits changes

Tax Officers

Tax Practitioners

Government

Academics/Judges

1.7 It should result in
less burdensome
administrative
requirements, less
irrelevant (follow up)
questions asked by
TAsand fewer audits.

3.4 It seemsto be hard
for some jurisdictions
to monitor TPs
compliancein an ER.
At least some resources
have to be allocated to
thistask eveninan ER
environment. ER
therefore should not
mean no tax audits at
all.

4.5 It is questionable
whether thefinal tax
liability for a TP can be
established solely on
the basis of ER or for
TPswith agood
record, without any
audit/verification.

3.30 TAs must still
have auditsin order to
check whether things
are being donein the
way the TP reported.

(€)

Quicker resolution/real time

Tax Officers

Tax Practitioners

Government

Academics/Judges

1.1 The benefits of ERs
for businesses are very
clear: issues will have

2.1 Efficiency inthe
assessment process and
better understanding

3.1 One of the great
advantages of ERs for
GOs lies in the

to be solved in any between TPsand TAs | opportunity to solve

event. Itisclearly generally are current issues in real

beneficial to address considered laudable time. This avoids

those points as early objectives. parties to reconstruct

aspossible, creating historic situations.

certainty for TPsas

soon as possible;

preferably in “real

time” during the tax

year.
3.7 Receiving
information in real
time al so means that it
isdealt withiinreal
time. Theresult isthat
right from the
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beginning a sufficient
number of staff need to
be dedicated to this
task, as otherwisethe
TAs cannot live up to
their promises.

3.17 TAs should
embrace the view that
the TPsare*clients’
receiving a“service’.
Thisistill not fully
conceptualised in al
jurisdictions. A
consequence of a
“service-mentality”
would beincreased
responsiveness. The
timely conclusion of
tax audits givesthe
TPs predictability and
certainty regarding
their tax positions.

(f)

No fighting on facts, only discussion on points of law

Tax Officers

Tax Practitioners

Government

Academics/Judges

1.6 A better mutual
under standing
between TPsand TA
(and a better
(commercial)
understanding by the
TA of the business of
the TP as aresult of
which the TAs can
respond quicker and
more focussed on
specific issues) is a soft
benefit of an ER.

215 One has to
distinguish ~ between
dispute resolution and
fact finding. An ER
has to do with the | atter
— to ensure that facts
are provided timely
and in full, so that no
audits are required.

3.1 Within an on-going
ER all parties benefit
from an easy way to
find out about facts
and circumstances of
acaseinstead of a
burdensome
reconstruction of the
past (“hide and seek”).

1.10 The transparency
that exists within ERs
will then mean that the
debate will be focussed
on material legal issues
rather than on fact-
finding. Within an ER,
parties can agreeto
limit litigation to
specific points of law.
Itislikely that the
more mature the

rel ationship becomes,

the fewer disputeswill
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reguire acourt to

decide.

(9 Less bureaucracy in practice
Tax Officers Tax Practitioners Government Academics/Judges
1.7 It should result in 36InanER

less burdensome
administrative
requirements, less
questions asked by
TAsand fewer audits.

consideration should
be given to reducing
the number of TPs'
formal compliance
obligations as part of
the benefit to the extent
the result thereof is

ensured by the ER
process.
3. REQUIREMENTS FOR SUCCESSFUL ENHANCED RELATIONSHIP PROJECTS
3.1 Critical assumptions
@ Basic willingness by all partiesto accept (application of) tax law
Tax Officers Tax Practitioners Government Academics/Judges

1.6 Participation in any
ER program needs to
betruly voluntary;
there should not be any
negative consequences
if aninvitationtojoin
is not accepted.

210 AnERisnot
about pick and choose.
TPs should proactively
report anything when
in doubt. There must
be open disclosure.

3.9 TAs should not
focus on “winning”, if
necessary by fighting
“dirty wars” in court
cases, but should take
a balanced view and if
necessary, should
remain open to change
their mindsif TPs
arguments deserve this.
Sticking to on€'s
opinion under all
circumstances does not
help to improve
cooper ation.

1.9 Taxpayers should
continue to be allowed
to explore all corners
of thelaw and pay the
minimum amount of
tax that islegally
allowed. Thisaso
ensures alevel playing
field between ER and
non-ER TPs. This does
not imply that tax
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authorities should co-
operate in clearing tax
planning considered
abusive by them; it
should al'so not become
atool to kill all tax
planning opportunities.
Entering into an ER
should not be seen to
imply that an ER is
only availableif the TP
issubmissiveto the
TAs, does not take risk
and does not resort to
the courts.

1.11 ERs should
include all tax issues
relevant to TPs
(including, for
example, transfer
pricing issues) and not
only some of them
(such asindirect tax
and collection of

taxes).
(b) K ey attitude changing where thisis not yet the case:
Q) TAs accepting that providing advance certainty is aso in their interest.
(i)  TPsnot playing hide and seek games
Tax Officers Tax Practitioners Government Academics/Judges

1.1 The benefits of ERs
for businesses are very
clear: issues will have
to be solved in any
event. Itisclearly
beneficial to address
those points as early as
possible, creating
certainty for TPsas
soon as possible;
preferably in “real
time’ during the tax
year.

2.13 Transparency
should go both ways:
If the TP discloses
everything, the TA
should also disclose
their reasons for their
position. Often TAs
only state their position
and not the basis for
their position.

3.1 Furthermore, a
close relationship
encourages openness
and frankness from
both TPsand TA’s
side.

(© Some basic agreement between TPs and TAs on what is acceptable tax planning
VS. unacceptable tax evasion/avoidance.
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Tax Officers Tax Practitioners Government Academics/Judges

1.9 Taxpayers should 2.5 Risk-based

continueto beallowed | enforcementis

to explore al corners acceptable, but

of thelaw and pay the | “demonisation” of tax

minimum amount of planning generally

tax that islegally (tax planning is treated

allowed. Thisaso astax evasion) is not.

ensures alevel playing | Thereare concerns that

field between ER and some TAsuse ER

non-ER TPs. Thisdoes | mainly for the latter

not imply that tax purpose and treat tax

authorities should co- planning astax

operatein clearingtax | avoidance or evasion.

planning considered

abusive by them; it

should also not

become a tool tokill

all tax planning

opportunities.

Entering into an ER

should not be seen to

imply that an ER is

only available if the TP

is submissiveto the

TAs, does not take risk

and does not resort to

the courts.
2.12 The expectation
of the TAsisthat the
TPs should not engage
in tax planning unless
itisclearthatitis
allowed. By ER the
TAsmean that TPs
should ask in advance
if what they intend to
doisok. Thiswould
lead to a higher
threshold for
engaging in tax
planning.

(d) Basic agreement on the legitimaterole of tax practitioners
Tax Officers Tax Practitioners Government Academics/Judges

121 Lega advisors
could get in the way
of the relationship
between TAs and TPs

as tax lawyers are

2.9 The position of tax
practitionersin an
ER isnot clear. Tax
practitioners are also
essential in ensuring
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generaly more
sceptical and paid not
to trust the TA.

proper application and
administration of tax
rules. Their roleis
undervalued as mere
“compliance
enhancers’ or they are
viewed as tax planners
eroding the tax base. If
tax practioners engage
in an ER themselves,
TA should accept that
they are serving their
clients, not the TAs.
ERs between TAs and
tax practitioners other
than for pure
compliance services
are difficult to imagine
in that context.

2.14 Therewill still be
aneed for tax
practitionersasthere
will be a need for
equality of positions:
TPs need advisorsto
discuss complex issues
and to trandate the
factsinto legal terms.
Tax practitioners have
seen more different
cases than in-house
lawyers and have
different kinds of
experience. Tax
practitioners will also
berequired if disputes
should follow an ER.
However, obviously
ERs encourage
increased direct contact
between the TA and
TP.

(€)

Basic agreement that disagreement on points of law does not harm the ER

Tax Officers

Tax Practitioners

Government

Academics/Judges

1.10 ERsare not ADR.
Agreement to disagree
should remain possible.
TPs should be all owed
without any - legal or
factua (i.e.
psychological) -
restrictions to use

2.10 Thereisa
preferenceto place
trust in thejudiciary
rather thanin ER asa
means to resolve
technical conflicts.
Even in ERs the courts
will have to continue to

3.18 If necessary, TPs
and TAs should “agree
to disagree’. In some
cases, itissimply
unavoidable and
necessary to go to
court. No party should
feel offended in case of

4.7 Courts ultimately
interpret the law;
published case law aso
helps build the practice
of levying taxes.
Access to the courts
should therefore
remain unchanged in
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regular legal
remedies. Ina
professional
relationship, using
legal remedies cannot
lead to a negative
impact on that
relationship.

provide a safety net to
protect TPs against
TAs effectively forcing
positions on them; no
matter how well
intentioned TAs are,
changes in the political
climate may lead to
policy changes and/or
pressures on the TAs
which TPs may
consider contrary to
their understanding of
thetax law. ADR
within ER asan
efficient manner to
resolve disputes within
ER should not
prevent TPsfrom
ultimately going to
court.

disagreement. This
requires mutual respect
and understanding and
should be entirely
acceptablein a
professional
relationship.

an ER environment.

(f)

of tax law

Legal culture allows a less than fully rule based approach to the administration

Tax Officers

Tax Practitioners

Government

Academics/Judges

1.18 One can see from
time to time that some
of therules should be
mor e flexible. Do we
talk about clearer law
provisions or simpler
law provisions? For
example, with regard
to allocation issues one
sometimes experiences
that TAswant to agree
upon a solution, but the
law istoo clear. TAs
arenot alowed to

4.12 Different cultures
in different
jurisdictions are areal
problem: In some
countries there are not
as many discretionary
powers to the TAs.
More stringent law set
by government.

agree athough they
understand the TP.
3.2 Legal basisand restrictions
@ Does the law allow ER/isthere a need for legal basis?
Tax Officers Tax Practitioners Government Academics/Judges

1.3 ERs are more
difficult to achievein

jurisdictions (a) with

415 ERisonly
relevant if
parliamentary law is
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stringent rule-based
systems without the
spirit of the law being
relevant and/or (b) that
have (and apply)
formalised ruleson
relations between TPs
and TAs.

not clear on tax matters
—procedural rulesare
something else. The
point of ER isto avoid
problems during the
process of the tax case.
The case matter (legal
issues) isto be solved
by the courts.

(b)

Binding agreement vs. expression of intention

Tax Officers

Tax Practitioners

Government

Academics/Judges

1.16 Animportant part
of the ER processisto
meet face-to-facein
order to make TAslive
up to their promises.

45 Itisquestionable
whether the fina tax
liability for a TP can be
established solely on
the basis of ER or for
TPswith agood

record, without any
audit/verification.

(© Principle of equality
() Equal accessto ER
(i)  Notax base benefits/disadvantages
(iil)  Equal application of the law
Bureaucratic benefits caused by TAs able to respond quicker because of
transparency/voluntary information ok, forma benefits caused by ER
doubtful (i.e. reduction of formal obligations should perhaps not be a lega
reduction, but a practical reduction — obligations remain, but no need to
invoke?).
Tax Officers Tax Practitioners Government Academics/Judges
1.6 Thereisapotential | 2.7 It isviewed as 3.11 ERs should dso 4.4 The ER program
conflict with the questionable under ultimately be should be available to

principle of equality if
specific “hard”
benefits are given to
businesses engaging in
ERs.

legal principles
(equality between TPs)
whether advantages
can be granted to TPs
that have entered into
an ER.

combined with
clearer tax law
provisions. The clearer
the rules the easier they
can be applied. Clear
rulesasoresultin
mor e equal treatment
of TPs. Moreover,
clear tax laws lead to
higher predictability

everyone. The
suggestion that
entitlement to ER be
limited to low risk TPs
identified as such was
questioned. Equal
treatment between TPs
would then be difficult
to achieve.
Impartiality and
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for TPs. proportionality are
principles of public law
that should underpin
the behaviour of TAs
inrelationto al TPs.
1.12 ER opensup fora | 2.8 TAswill have 3.12 Thebasisfor the | 4.11 ER does not
more tolerant resourceissuesto roll treatment of al TPs resolve disputesin an
under standing of out ER to al TPs and should be the objective way. Even if
legislation which deliver as promised. respective tax laws. the question of trust
would only be Thisisunfair to TPs | Treating TPs could be solved, there

available for those TPs
that enter into an ER.
Could beanissuein
regard of equal
treatment of TPs.

for which ERsare not
available (yet). If TAs
would spread out their
available resources to
serviceal TPs, then
they cannot deliver as
promised and ER then
no longer leads to
benefitsto TPs. Thisis
adifficult issueto be
solved in the current
climate of budget cuts.

participating in an ER
and others not
participating
differently is not only
unfair but also might
result in constitutional
issues.

isgtill an equality issue
dueto thefact that
resources make ER
available only to afew.
And although ER
should not givea
favourable position to
the TPs, the underlying
element is psychology
which could imply
desire not to go to
court. Idedlistically ER
should work fairly,
however may not
always work that way.

3.25 ER should only
apply to large
businesses. Equal
treatment is
important, however
an ER isabout the
process and not the
content. The tax result
must be within the law.

3.3 Practical requirements
@ Mutual trust — willingness to ER at the top level, then actual behaviour starts at
personal level, should be institutionalised
Tax Officers Tax Practitioners Government Academics/Judges
1.2 Mutual trust and | 2.3 For an ER towork, | 3.3“From 4.1 A tax culture of co-

mutual delivery are
required. Thisrequires
an educational process
for both sides given the

mutual trust between
TAs, TPs and tax
practitionersis
essential. This cannot

confrontation to
cooperation” isatrend
that GOs favour.

operation should be
encouraged. Trust-

capacity buildingis
then required. Broad

history of relations be established by trust in the tax system

between TAsand TPs. | speechesand requires transparency
statements, but needs by both parties. These
to develop based on underlying principles
everyday experience, are accepted as a good
essentialy on the basis development.
of indivuals from both
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sides dealing with each
other. The challengeis
how to achieve that
mutual trust on an
institutional level
between all relevant
parties (including tax

practitioners).
1.2 TAsManagement | 2.13 Transparency 3.15 A basisfor ERis | 4.8 The question of
should dso bewilling | should go both ways: | trust at al levels. trust must be looked at
to listen to input from If the TP discloses Thereby, trust shall not | from an analytical

TPsif tax inspectors
arenot yet behavingin
conformity with ERs
culture.

everything, the TA
should aso disclose
their reasons for their
position. Often TAs
only state their position
and not the basis for
their position.

be on amere
“personal” level,
whereby specific
people know and trust
each other, but should
beinstitutionalised.
This also goes hand in
hand with a
jurisdiction’s TA that
trustsits own staff.

point of view and from
aconstitutiona point
of view. International
tax systems ar e based
on trust (Vienna
Convention). EU court
practices the principle
of good faith within the
EU. Should dso be
based on trust within
the jurisdictions.
However thereis
distrust at the starting
point as TAsand TPs
have conflicting
interests. Therefore,
trust must be aresult of
aprocess.

1.7 ERs arereally
about institutional
relationships between
TPsand TAs; it
requires full
transparency as away
to achieve amore
efficient manner of
applying tax rules for
both sides. Full
transparency within
ERs means voluntary
transparency of
relevant facts,
circumstances, views,
intentions, policies, etc.
from both sides.

2.18 ERs must go
through all levels of
the TA, and sometimes
only thelocal
inspectors understand
the facts. Dialogue
may be disrupted by
senior within the TA.

3.27 Within ER, the
TAs should be able to
trust that the low risk
TP identifies all
relevant issues and
makes its own risk
assessments.

3.29 Mutual trust
must be developed on
everyday experiences,
it takestime and
cannot be forced.

3.31 Thereisaneed
for institutionalization
of ER for large
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companies; One cannot
depend on specific
persons.

(b) Resour ces (numbers of people, level of people (education, experience, commercial
awareness), availability to respond
Tax Officers Tax Practitioners Government Academics/Judges

1.2 Embarking on the
ERs route implies
obligations for both
sidesto achievea
changein culture and
acquirerelevant
skills. The
management of TAs
will need to lead by
example and ensure
that this culture
actually isadopted by
local inspectors.

2.8 TAswill have
resour ceissuesto roll
out ERtoal TPsand
deliver as promised.
Thisisunfair to TPs
for which ERs are not
available (yet). If TAs
would spread out
their available
resourcesto service
all TPs, then they
cannot deliver as
promised and ER then
no longer leads to
benefitsto TPs. Thisis
adifficult issueto be
solved in the current
climate of budget cuts.

3.5 A hurdlefor all
TAs at the table was
the question of
resources. In times
when public service
employment is reduced
it seems difficult to
load extrawork on a
shrinking number of
staff. On the other
hand, the reduction of
future work during
later tax audits needs to
be taken into account
aswell. Whether the
reduced futurework
equalises the increased
work inan ER
environment remains
questionable.

1.4 ERs will only
really work if tax
inspectorstruly aim to
achieve commercial
awar eness,
understanding the
business and business
processes and
specificaly the
commercial needs of
the businessesin terms
of taking away
uncertainty and
delivering timely
responses.

3.16 Although the level
of technology and
technical abilities
resulting in technical
assistancein the tax
assessment process
seems to differ among
countries, there has
been agreement that
technical assistance
enabling swift and easy
communication and tax
assessment between
TAs and TPs supports
an ER.

1.5 Thereiswide-
spread concern that tax
authorities will not
have sufficient
resourcesto ddiver,
especialy in times of
budget cuts. TPswould
run therisk of walking
into a“trap” interms

of putting al their
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cards on the table,
without the certainty
that the promised
benefits can be
delivered.

1.15 TAsshould use
lessresourcesasa
result of ER by
working more
efficiently. ER enables
TAsto concentrate on
the higher risk TPs, not
the compliant TPs.
TAs have knowledge
about their own
resources and should
consider that issue
before contacting TPs.

(©)

Professionalism and pragmatism. Legal remedies should remain available

Tax Officers

Tax Practitioners

Government

Academics/Judges

1.10 Agreement to

2.17 An ER should

3.9 TAs should not

4.7 Courts ultimately

disagree should remain | not exclude focuson “winning”, if | interpret the law;
possible. TPs should be | traditional measures. | necessary by fighting published case law aso
allowed without any - | TPsrights must be “dirty wars’ in court helps build the practice
legal or factua (i.e. ensured. cases, but should take | of levying taxes.
psychological) - abalanced view and if | Accesstothe courts
restrictionsto use necessary, should should therefore
regular legal remain open to change | remain unchanged in
remedies. their mindsif TPs an ER environment.

arguments deserve this.

Sticking to one's

opinion under all

circumstances does not

help to improve

cooper ation.

(d) Balanced approach to tax planning - TP will not propose some aggressive
schemein the hope it getsthrough

Tax Officers Tax Practitioners Government Academics/Judges
1.8 ERsimply an 2.10 An ERisnot

expectation of a
reasonable discussion;
this means an
expectation of a
reasonable position
taken by both sides.
ERs therefore should

normally mean that

about pick and choose.
TPs should proactively
report anything when
in doubt. There must
be open disclosure.
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parties do not take
extreme positions that
they know are difficult

to defend or are
completely
unreasonable.
(e Decisions by TAs should be legally binding
Tax Officers Tax Practitioners Government Academics/Judges
4.5 It is questionable
whether thefinal tax
liability for a TP can be
established solely on
the basis of ER or for
TPswith agood
record, without any
audit/verification.
()] Living up to promises
Tax Officers Tax Practitioners Government Academics/Judges
1.16 Animportant part | 2.8 TAs will have | 3.7 Receiving

of the ER processisto
meet face-to-facein
order to make TAslive
up to their promises.

resour ce issues to roll
out ER to al TPs and
deliver as promised.

information in real
time al'so means that it
isdealt withiin real
time. Theresult isthat
right from the
beginning a sufficient
number of staff needs
to be dedicated to this
task, as otherwisethe
TAs cannot live up to
their promises.

3.4
(@

Stable and clear tax legidation

Helpful factors (but not a hard requirement)

Tax Officers

Tax Practitioners

Government

Academics/Judges

3.11 ERs should aso
ultimately be
combined with
clearer tax law
provisions. The clearer
the rules the easier they
can be applied. Clear
rules asoresultin
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mor e equal treatment
of TPs. Moreover,
clear tax laws lead to
higher predictability
for TPs.

(b) Clear criteriain law
Tax Officers Tax Practitioners Government Academics/Judges
3.32 Every country 4.3 However, the basis
needs aframework of | for ER should be
law setting out sanctioned by law
obligationsand rights. | reflecting a balance
When apply ER, can between TPs and TAs.
make referenceto such | The approach should
statutory framework not betoo legaligtic as
and sometimes it will thiswould conflict
make sense to go with the underlying
beyond that building of relationship
framework. |J point. ER programs
may require revisiting
existing charters of
TP’ srights and codes
of conduct.
4.9 ER should only be
availableto those
willing to use acertain
framework. Both TAs
and TPs should act
within that framework.
(© Absence of full discretionary powersfor TAsin mattersof law
Tax Officers Tax Practitioners Government Academics/Judges
(d) Clear policy statements from TAson areas not covered by the law/case law.
Tax Officers Tax Practitioners Government Academics/Judges
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(e Willingness TAs to cometo ER with TAsin other jurisdictions (easier MAPS)

Tax Officers Tax Practitioners Government Academics/Judges

1.12 There are concerns 2.23 A part of the ER

that full transparency in for multinational

one country that is further | corporations should

advanced on the ER path bethat the TAs agree

will be used against to defend the case

subsidiariesin non-ER (or | against different

lesser advanced) countries | countries. Although

(through exchange of ER is a matter on

information mechanisms). | domestic level, the

Itisintheinterest of the | TA must also takeon

more advanced ER the obligation to

countriesto diligently defend the case

deal with this. against other
countries. Asa
conseguence of the
ER, local TAs should
actively ensure that
therewill beno
double taxation. TAs
should have a moral
obligation to contact
the tax authorities of
the other country and
make a committed
effort to cometo a
solution.

1.14 MNCshave aclear

interest that ERs expand

among revenue

authorities also (avoiding

bureaucratic competent

authorities

procedures/arbitration) in

solving cross border

issues; this should include

joint assessment/joint

auditsand pragmatic

resolution of tax treaty

inter pretation issues.

4, LIMITATIONS OF THE ENHANCED RELATIONSHIP

What does it not entail?

@ No legal requirement for greater transparency with additional bureaucratic
obligations and sanctions.
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Tax Officers

Tax Practitioners

Government

Academics/Judges

1.7 Imposing a
substantial increasein
administrative
requirements as away
to enforce fuller
transparency to provide
dataisinherently not
compatible with ERs.

215AnERis
favourable and more
neutral than
disclosure

requir ements because
disclosure
requirements presume
that thereistax
planning going on.

3.26 ER can never be
an obligation —the
legal framework still
exists.

4.2 ER should be about
the culturein which
TPsand TAs approach
each other. This
requires a change of
culture and this takes
time; it cannot be
prescribed in rulesor
regulations.

4.3 However, the basis
for ER should be
sanctioned by law
reflecting abaance
between TPs and TAs.
The approach should
not betoo legaligtic as
thiswould conflict
with the underlying
building of relationship
point. ER programs
may require revisiting
existing charters of

TP srights and codes
of conduct.

(b) No impact on tax basis
Tax Officers Tax Practitioners Government Academics/Judges
1.9 However, ERs 221 TAsmust dways | 3.13 ER at theend of 4.2 However, ER
should not in any way | follow thelaw. the day should not should be about
affect the basisfor However sometimes mean that TPsin an ER | behaviour and

taxation. l.e. therule
of material tax law
should not be replaced
by a“fair share”
notion.

factsarenot clear,
and an ER could then
improve the casefor a
TP and influence the
amount of tax
payable. However,
some TPs are afraid
that if they put al facts
on the table, they will
pay more tax. Getting a
good deal must not be
the goal of the ER.
Rather that aim must
be responsiveness and
better understanding.
Thetax result is never
known: may lose either
way, or may even be

pay less. They should
pay the “right amount
of taxes” while
requiring as little
resources as possible at
both sides.

procedures, not about
the level of tax
liability. ER programs
should clearly
distinguish between
ways of managing the
relationshipand TP's
obligations and rights.
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worse off.

3.14 On the other hand,
ERs by no means
should factualy result
in asituation where
TPsnot participating in
an ER program pay
more taxes. ERs
should not result in a
bargaining between
TP and TA about the
final amount of taxes
to be payable.

3.24 The ER process
should not change the
tax result, however one
can never be absolutely
sure. In pre-
transaction situations
an ER could lead to
TPs paying more tax
because this would
avoid tax planning that
could otherwise be
pursued, or TPs could
end up paying less tax
due to specid
concessions provided
they are alowed within
the relevant tax
legislation.

A post-transaction ER
could lead to more
favourable treatment in
those cases where the
application of the law
isunclear to a specific
situation.

(© No alter native dispute resolution mechanism.
Tax Officers Tax Practitioners Government Academics/Judges
1. 10 ERs are not 2.11 A more efficient 3.19 Further work and | 4.6 Mediation
ADR. Agreement to dispute resolution consideration should supported by the courts
disagree should remain | systemin tax matters be dedicated to on issues such as

possible

may be a better
solution. TPs currently
appear to favour ER
because of its promise
of delivering certainty
in atimely manner. If
courtsor ADR could

alternative dispute
resolution, arbitration
and mediation.
Alternative dispute
resolution and
mediation should be
preferred over going to

valuation would be
acceptable, but ADR
on legal issues which
excludes the courtsis
not.
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be ableto deliver that
result, then that
would be preferable.
Substantial
improvement would be
needed as current ADR
methods are time-
consuming, lacking
openness and
predictability.

court, since in most
cases it ismuch
cheaper. According to
some GOs, TPs should
be ableto appeal in
aternative dispute
resol ution cases.

2.150nehasto
distinguish between
dispute resolution and
fact finding. An ER
has to do with the latter
—to ensure that facts
do not come out too
late.

2.17 An ER should
not exclude
traditional measures.
TPsrights must be
ensured.

5. CONCERNSABOUT THE ENHANCED RELATIONSHIP

Key concerns/suspicions that remain.

@ Method of TAsto differentiate TPs for purposes of saving on audit budgets.

Tax Officers Tax Practitioners Government Academics/Judges
3.21 A smaller number | 4.5 It isquestionable
of GOs proposed to set | whether the final tax
up arisk rating of liability for a TP can be
peopl€e’ s behaviour. established solely on
This may include the the basis of ER or for
tax advisers TPswith agood
behaviours, inasense | record, without any
that they are audit/verification
categorised as
“aggressive’,
“proactive’, “honest”,
etc. But the samerating
could also be given to
tax auditors and TPs.
Such rating might also
be addressed to a
supervisory
organisation.
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(b) Expectation of more balanced approach means higher ETR. TPs may
psychologically beforced in the upper ETR corner within that grey zone.

Tax Officers

Tax Practitioners

Government

Academics/Judges

1.9 However, ERs
should not in any way
affect the basisfor
taxation. |.e. therule
of material tax law
should not be replaced
by a“fair share”
notion. Thereis
widespread concern
that TAs say thisis not
intended, but in
practice act
differently (arguing
that areasonable
discussion means a
willingness to pay a
reasonable amount of
tax).

24 Therelationshipis
not balanced. The
TAs are generally the
stronger party and can
enforce their views,
perhaps except in
relation to MNCs. Risk
for TP, norisk for TA.

1.17 Quicker audits
have value, but should
not result in TAs
maximizetax. TPsare
willing to pay alittle
extrafor certainty, but
should pay theright
amount of tax and not
morein order to
please TA.

2.6 Thereis genera
concern that entering
into an ER will mean
mor e tax liability than
without an ER. TAs are
in practice seen to be
trying towin
argumentsto raise
more tax, rather than to
objectively apply the
tax laws. If they enter
into an ER with that
attitude, then ER will
never be succesful.

2.22 One should
distinguish between
the situations where
thereisatax
assessment and where
thereisno tax
assessment: If thereis
atax assessment, one
knows the worst case
scenario in regard of
tax payable. If thereis
no tax assessment, one
does not know what
could happen if one
discloses everything.
Could be a higher tax
amount than one could
ever imagine.
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(© TPs not fully transparent. TPs approach ER opportunistically.

Tax Officers Tax Practitioners Government Academics/Judges
210 AnERisnot
about pick and choose.

TPs should proactively
report anything when
in doubt. There must
be open disclosure.
(d) Tax sengitive info: TAs will want to see that also, TPs will be reluctant to provide.
Matter of stage of ER and long term trust.

Tax Officers Tax Practitioners Government Academics/Judges
22 Thereisa 3.27 Within ER, the
substantial level of TAs should be ableto
scepticism and perhaps | trust that the low risk
even distrust in terms TPidentifiesal
of what the ulterior relevant issues and
motives arefor TAsin | makesits own risk
engagingin ERs. It assessments. However
requiresarisky full TAs must expect that
transparency by TPs | TPsare morewilling to
without certainty on provide tax neutral
the actual benefits. Isit | information than tax
not an easy way to sensitive information.
reduce resource levels
at the TAsand
generally toraise
revenue? Or an
informal way to
pressure TPsto refrain
from certain
transactions that are
viewed as potentialy
abusive by TAs?

3.28 Further, TPsare
often willing to provide
al information in pre
transaction situations
as TPs want security
and prefer to have an
advancetax ruling.
ERs could be
especially useful in the
event of pre company
restructurings which
would provide TAs
with better
understanding of
different positions and
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TPs could make better
risk assessments. Post
transaction
information isusually
much more
challenging.

(e Full transparency and international exchange of information
Tax Officers Tax Practitioners Government Academics/Judges
1.12 There are 2.23 TAsmust fulfil 4.16 Although a TP has
concerns that full their treaty entered into ER within

transparency in one
country that is further
advanced on the ER
path will be used
against subsidiariesin
non-ER (or lesser
advanced) countries
(through exchange of
information
mechanisms). Itisin
the interest of the more
advanced ER countries
to diligently deal with
this.

obligations. If TA and
TP enter into an ER, it
isnot possible to avoid
the exchange of
information obligation
of the TA. However
TPs must know in
advancewhat is going
to happen with that
information and must
be sure that such
information is not
distributed al over the
world. Asa
consequence, must
have an international
approach to ER.

only one country, it
cannot obligea TA to
not to share
information pursuant to
tax treaty regulations.
Itisatreaty
obligation to provide
information, a matter
between State A and
B which a TP hasno
influence over.

1.13 MNCs favour
some form of status
overview on thelevel
of ER achieved per
country. Thisis seen as
agood instrument to
promote ERs
internationally and
bring ER regimes more
together. Itis
specifically important
to reduce the gap
between OECD and
non-OECD countries.
Preparation of a status
overview on acountry-
by-country basis by
IFA would be viewed
asagood initiative.

(f) Less transparency on settlements, less case law, ER may create a perception
of arisk for corruption in somejurisdictions
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Tax Officers Tax Practitioners Government Academics/Judges
2.16 Thereis adanger 4.7 Transparency
related to ERs that between TPs and TAs
settlements will be isfine, but that same
entered into behind transparency is
closed doors and that under mined by
there will not be unpublished decisions
sufficient transparency. and results coming
In that way ERs could out of the ER process.
be harmful for tax Courts ultimately
practicesin the future. interpret the law;

published case law aso
helps build the practice
of levying taxes.
Access to the courts
should therefore
remain unchanged in
an ER environment.
4.14 In some
jurisdictions there
would be arisk of
corruption.

6. INTRODUCING THE ENHANCED RELATIONSHIP: A STEP-BY-STEP PROCESS

Tax Officers Tax Practitioners Government Academics/Judges

1.2 Mutua trust and
mutual delivery are
required. Thisrequires
an educational
process for both sides
given the history of
relations between TAs
and TPs.

2.3 For an ER to work,
mutual trust between
TAs, TPs and tax
practitionersis
essential. This cannot
be established by
speeches and
statements, but needs
to develop based on
everyday experience,
essentialy on the basis
of indivuals from both
sides dealing with each
other.

3.29 Mutual trust must
be developed on
everyday experiences,
it takestimeand
cannot be forced.
Government must take
thefirst step, an
initiative towards TPs.

4.8 However thereis
distrust at the starting
point as TAsand TPs
have conflicting
interests. Therefore,
trust must be aresult of
aprocess.
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Annex 1 B: Record of key issuesraised by theinterest groups

1
11

12

13

14

15

1.6

1.7

18

1.9

KEY ISSUESRAISED BY CORPORATE TAX OFFICERS

The benefits of ERs for businesses are very clear: issues will have to be solved in any event. It
is clearly beneficia to address those points as early as possible, creating certainty for TPs as
soon as possible; preferably in “real time” during the tax year.

Mutual trust and mutual delivery are required. This requires an educational process for both
sides given the history of relations between TAs and TPs. Embarking on the ERs route implies
obligations for both sides to achieve a change in culture and acquire relevant skills. The
management of TAs will need to lead by example and ensure that this culture actualy is
adopted by local inspectors. TAs Management should also be willing to listen to input from
TPs if tax inspectors are not yet behaving in conformity with ERs culture (i.e. ERs should
include accountability and transparency on behaviour of both parties).

ERs are more difficult to achieve in jurisdictions (a) with stringent rule-based systems without
the spirit of the law being relevant and/or (b) that have (and apply) formalised rules on
relations between TPsand TAs.

ERs will only realy work if tax inspectors truly aim to achieve commercial awareness,
understanding the business and business processes and specifically the commercia needs of
the businesses in terms of taking away uncertainty and delivering timely responses.

There is wide-spread concern that tax authorities will not have sufficient resources to deliver,
especialy in times of budget cuts. TPs would run the risk of walking into a “trap” in terms of
putting dl their cards on the table, without the certainty that the promised benefits can be
delivered.

Participation in any ER program needs to be truly voluntary; there should not be any negative
conseguences if an invitation to join is not accepted. There is a potentia conflict with the
principle of equality if specific “hard” benefits are given to businesses engaging in ERs. A
better mutual understanding between TPs and TA (and a better (commercial) understanding by
the TA of the business of the TP as aresult of which the TAs can respond quicker and more
focussed on specific issues) is a soft benefit of an ER.

ERs are really about institutional relationships between TPs and TAs; it requires full
transparency as a way to achieve a more efficient manner of applying tax rules for both sides.
Full transparency within ERs means voluntary transparency of relevant facts, circumstances,
views, intentions, policies, etc. from both sides. It should result in less burdensome
administrative requirements, less irrelevant (follow up) questions asked by TAs and fewer
audits. Imposing a substantia increase in administrative requirements as a way to enforce
fuller transparency to provide datais inherently not compatible with ERs.

ERs imply an expectation of a reasonable discussion; this means an expectation of a
reasonable position taken by both sides. ERs therefore should normally mean that parties do
not take extreme positions that they know are difficult to defend or completely unreasonable.

However, ERs should not in any way affect the basis for taxation. I.e. the rule of materia tax
law should not be replaced by a “fair share” notion. There is widespread concern that TAs say
thisis not intended, but in practice act differently (arguing that a reasonable discussion means
awillingness to pay a reasonable amount of tax). Taxpayers should continue to be alowed to
explore al corners of the law and pay the minimum amount of tax that islegally allowed. This
also ensures a level playing field between ER and non-ER TPs. This does not imply that tax
authorities should co-operate in clearing tax planning considered abusive by them; it should
also not become atool to kill all tax planning opportunities. Entering into an ER should not be
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seen to imply that an ER is only available if the TP is submissive to the TAs, does not take
risk and does not resort to the courts.

ERs are not ADR. Agreement to disagree should remain possible. TPs should be alowed
without any - legal or factual (i.e. psychological) - restrictions to use regular legal remedies. In
a professional relationship, using legal remedies cannot lead to a negative impact on that
relationship. The transparency that exists within ERs will then mean that the debate will be
focussed on material legal issues rather than on fact-finding. Within an ER, parties can agree
to limit litigation to specific points of law. It is likely that the more mature the relationship
becomes, the fewer disputes will require a court to decide. However, it is always possible that
parties remain divided on legal issues or points of principle. Within an ER parties can agree to
ADR rather than litigation.

ERs should include all tax issues relevant to TPs (including, for example, transfer pricing
issues) and not only some of them (such asindirect tax and collection of taxes).

There are concerns that full transparency in one country that is further advanced on the ER
path will be used against subsidiaries in non-ER (or lesser advanced) countries (through
exchange of information mechanisms). It isin the interest of the more advanced ER countries
to diligently deal with this.

MNCs favour some form of status overview on the level of ER achieved per country. Thisis
seen as a good instrument to promote ERs internationally and bring ER regimes more
together. It is specificaly important to reduce the gap between OECD and non-OECD
countries. Preparation of a status overview on a country-by-country basis by IFA would be
viewed as a good initiative.

MNCs have a clear interest that ERs expand among revenue authorities also (avoiding
bureaucratic competent authorities procedures/arbitration) in solving cross border issues; this
should include joint assessment/joint audits and pragmatic resolution of tax treaty
interpretation issues.

TAs should use less resources as a result of ER by working more efficiently. ER enables TAs
to concentrate on the higher risk TPs, not the compliant TPs. TAs have knowledge about their
own resources and should consider that issue before contacting TPs.

An important part of the ER process is to meet face-to-face in order to make TAs live up to
their promises.

Quicker audits have value, but should not result in TAs maximize tax. TPs are willing to pay a
little extra for certainty, which is of great value. However, TPs should nevertheless pay the
right amount of tax and not more in order to please TAs.

One can see from time to time that some of the rules should be more flexible. Do we talk
about clearer law provisions or smpler law provisions? For example, with regard to allocation
issues one sometimes experiences that TAs want to agree upon a solution, but the law is too
clear. TAs are then not allowed to agree although they understand the TP.

Multinational corporations face cultura issues and different levels of ER in various countries.

ER opens up a more tolerant understanding of legislation which would only be available for
those TPsthat enter into an ER. Could be anissue in regard of equal treatment of TPs.

Legal advisors could get in the way of the reationship between TAs and TPs as tax lawyers
are generally more sceptical and paid not to trust the TA.
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There must be more clarity around the expectations on each side. One should first define more
clearly what an ER is — what are the commitments and what are the benefits? This is very
essential before going forward. One must have a direct dialogue in which one exchanges
views about the terminology.

KEY ISSUESRAISED BY TAX PRACTITIONERS

Efficiency in the assessment process and better understanding between TPs and TAs generally
are considered laudabl e objectives.

However, there is a substantial level of scepticism and perhaps even distrust in terms of what
the ulterior motives are for TAs in engaging in ERs. It requires a risky full transparency by
TPs without certainty on the actual benefits. Isit not an easy way to reduce resource levels a
the TAs and generally to raise revenue? Or an informal way to pressure TPs to refrain from
certain transactions that are viewed as potentially abusive by TAS?

For an ER to work, mutua trust between TAs, TPs and tax practitioners is essential. This
cannot be established by speeches and statements, but needs to develop based on everyday
experience, essentially on the basis of indivuals from both sides dealing with each other. The
challenge is how to achieve that mutual trust on an institutional level between al relevant
parties (including tax practitioners).

The relationship is not balanced. The TAs are generally the stronger party and can enforce
their views, perhaps except in relation to MNCs. Risk for TP, no risk for TA.

Risk-based enforcement is acceptable, but “demonisation” of tax planning generaly (tax
planning is treated as tax evasion) is not. There are concerns that some TAs use ER mainly for
thelatter purpose and treat tax planning as tax avoidance or evasion.

There is genera concern that entering into an ER will mean more tax liability than without an
ER. TAs are in practice seen to be trying to win arguments to raise more tax, rather than to
objectively apply the tax laws. If they enter into an ER with that attitude, then ER will never
be succesful.

It is viewed as questionable under legal principles (equality between TPs) whether advantages
can be granted to TPs that have entered into an ER.

TAs will have resource issues to roll out ER to al TPs and deliver as promised. Thisis unfair
to TPsfor which ERs are not available (yet). If TAswould spread out their available resources
to service al TPs, then they cannot deliver as promised and ER then no longer leads to
benefitsto TPs. Thisis adifficult issue to be solved in the current climate of budget cuts.

The position of tax practitioners in an ER is not clear. Tax practitioners are also essential in
ensuring proper application and administration of tax rules. Their role is undervalued as mere
“compliance enhancers’ or they are viewed as tax planners eroding the tax base. If tax
practioners engage in an ER themselves, TA should accept that they are serving their clients,
not the TAs. ERs between TAs and tax practitioners other than for pure compliance services
aredifficult to imagine in that context.

There is a preference to place trust in the judiciary rather than in ER as a means to resolve
technical conflicts. Even in ERs the courts will have to continue to provide a safety net to
protect TPs againgt TAs effectively forcing positions on them; no matter how well intentioned
TAs are, changes in the political climate may lead to policy changes and/or pressures on the
TAs which TPs may consider contrary to their understanding of the tax law. ADR within ER
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as an efficient manner to resolve disputes within ER should not prevent TPs from ultimately
going to court.

A more efficient dispute resolution system in tax matters may be a better solution. TPs
currently appear to favour ER because of its promise of deivering certainty in a timely
manner. If courts or ADR could be able to deliver that result, then that would be preferable.
Substantial improvement would be needed as current ADR methods are time-consuming,
lacking openness and predictability.

The expectation of the TAs is that the TPs should not engage in tax planning unlessit is clear
that it is alowed. By ER the TAs mean that TPs should ask in advance if what they intend to
doisok. Thiswould lead to a higher threshold for engaging in tax planning.

Transparency should go both ways. If the TP discloses everything, the TA should also
disclose their reasons for their position. Often TAs only state their position and not the basis
for their position.

There will still be aneed for tax practitioners as there will be a need for equality of positions:
TPs need advisors to discuss complex issues and to trandate the facts into legal terms. Tax
practitioners have seen more different cases than in-house lawyers and have different kinds of
experience. Tax practitioners will aso be required if disputes should follow an ER. However,
obviously ERs encourage increased direct contact between the TA and TP.

One has to distinguish between dispute resolution and fact finding. An ER has to do with the
latter — to ensure that facts are provided timely and in full, so that no audits are required. An
ER is favourable and more neutra than disclosure requirements because disclosure
requirements presume that there is tax planning going on.

There is a danger related to ERs that settlements will be entered into behind closed doors and
that there will not be sufficient transparency. In that way ERs could be harmful for tax
practices in the future.

An ER should not exclude traditional measures. TPs rights must be ensured.

ERs must go through al levels of the TA, and sometimes only the local inspectors understand
the facts. Dial ogue may be disrupted by senior within the TA.

It must be considered very valuable for the TP to be able to close accounts and being able to
avoid having unsettled issues at year-end. TP needs and wants security.

An ER is not about pick and choose. TPs should proactively report anything when in doubt.
There must be full and honest disclosure.

TAs must aways follow the law. However sometimes facts are not clear, and an ER could
then improve the case for a TP and influence the amount of tax payable. However, some TPs
are afraid that if they put al facts on the table, they will pay more tax. Getting a good dedl
must not be the goal of the ER. The aim must be responsiveness and better understanding.

One should distinguish between the situations where there is a tax assessment and where there
is no tax assessment: If there is atax assessment, one knows the worst case scenario in regard
of tax payable. If there is no tax assessment, one does not know what could happen if one
discloses everything. Could be a higher tax amount than one could ever imagine.

TAs must fulfil their treaty obligations. If TA and TP enter into an ER, it is not possible to
avoid the exchange of information obligation of the TA. However TPs must know in advance
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what is going to happen with that information and must be sure that such information is not
distributed al over the world. As a consequence, must have an international approach to ER.

A part of the ER for MNCs should be that the TAs agree to defend the case against different
countries. Although ERs is amatter on domestic level, the TA must also take on the obligation
to defend the case against other countries. As a consequence of the ER, local TAs should
actively ensure that there will be no double taxation. TAs should have a mora obligation to
contact the tax authorities of the other country and make a committed effort to come to a
solution.

KEY ISSUES RAISED BY GOVERNMENT OFFICERS

One of the great advantages of ERs for GOs lies in the opportunity to solve current issues in
real time. This avoids that parties need to reconstruct historic situations. Within an on-going
ER all parties benefit from an easy way to find out about facts and circumstances of a case
instead of a burdensome reconstruction of the past (“hide and seek”). Specific problems have
to be dealt with at some point in time; it seems to be time-saving, easier and cost-saving to
solve problems immediately when they turn up. Furthermore, a close relationship encourages
openness and frankness from both TP'sand TA’ side.

GOs bdlieve that TPs primarily aim at receiving certainty with regard to their tax affairs.
Therefore, TPs seem to be willing to a certain extent to “invest” in arelationship through very
close cooperation in order to receive certainty.

“From confrontation to cooperation” is atrend that GOs favour.

It seems to be hard for some jurisdictions to monitor TPs compliance in an ER. At least some
resources have to be allocated to this task even in an ER environment. ER therefore should not
mean no tax audits at all.

A hurdle for all TAs at the table was the question of resources. In times when public service
employment is reduced it seems difficult to load extra work on a shrinking number of staff.
On the other hand, the reduction of future work during later tax audits need to be taken into
account as well. Whether the reduced future work equalises the increased work in an ER
environment remains questionable.

In an ER consideration should be given to reducing the number of TPs forma compliance
obligations as part of the benefit to the extent the result thereof is ensured by the ER process.

Receiving information in real time also means that it is dealt with in real time. The result is
that right from the beginning a sufficient number of staff needs to be dedicated to this task, as
otherwise the TAs cannot live up to their promises.

Some of the GOs had the feeling that TPs - as aresult of genera dissatisfaction with the level
and quality of public services - are not willing to pay taxes. They believe that they do not get
something in return. Therefore it seems helpful to improve TPs' genera contentment with
their governments and public servicesin general.

TAs should not focus on “winning”, if necessary by fighting “dirty wars’ in court cases, but
should take a balanced view and if necessary, should remain open to change their minds if
TPs arguments deserve this. Sticking to one's opinion under all circumstances does not help
to improve cooperation.
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“Emotions’: A factor that should be taken into account is the climate during a tax audit. Both
parties to a tax audit should work with each other in a respectful way. From TA’s side the
focus should be shifted also to the social skills/soft skills of its staff.

ERs should aso ultimately be combined with clearer tax law provisions. The clearer the rules
the easier they can be applied. Clear rules also result in more equal treatment of TPs.
Moreover, clear tax laws lead to higher predictability for TPs.

The basis for the treatment of al TPs should be the respective tax laws. Treating TPs
participating in an ER and others not participating differently is not only unfair but also might
result in constitutional issues.

ER at the end of the day should not mean that TPs in an ER pay less. They should pay the
“right amount of taxes” while requiring as little resources as possible at both sides.

On the other hand, ERs by no means should factually result in a situation where TPs not
participating in an ER program pay more taxes. ERs should not result in a bargaining between
TP and TA about the final amount of taxes to be payable.

A basis for ER is trust at all levels. Thereby, trust shall not be on a mere “persona” level,
whereby specific people know and trust each other, but should be ingtitutionalised. This also
goes hand in hand with ajurisdiction’s TA that trustsits own staff.

Although the level of technology and technical abilities resulting in technica assistance in the
tax assessment process seemed to differ among countries, there has been agreement that
technical assistance enabling swift and easy communication and tax assessment between TAs
and TPs supports an ER.

TAs should embrace the view that the TPs are “clients’ receiving a “service’. Thisis ill not
fully conceptualised in al jurisdictions. A consequence of a “service-mentality” would be
increased responsiveness. The timely conclusion of tax audits gives the TPs predictability and
certainty regarding their tax positions.

If necessary, TPs and TAs should “agree to disagreg’. In some cases, it is simply unavoidable
and necessary to go to court. No party should feel offended in case of disagreement. This
requires mutual respect and understanding and should be entirely acceptable in a professional
relationship.

Further work and consideration should be dedicated to alternative dispute resolution,
arbitration and mediation. Alternative dispute resolution and mediation should be preferred
over going to court, since in most cases it is much cheaper. According to some GOs, TPs
should be able to appeal in alternative dispute resol ution cases.

ERs should be introduced within the internal structure of ajurisdiction as well. For examplein
federal states, such structure ideally should also be introduced on all relevant levels of taxing
jurisdiction.

A smaller number of GOs proposed to set up arisk rating of people€'s behaviour. This may
include the tax advisers' behaviours, in a sense that they are categorised as “aggressive’,
“proactive’, “honest”, etc. But the same rating could aso be given to tax auditors and TPs.

Such rating might also be addressed to a supervisory organisation.

The advantages are mutual understanding, working in real time and mutua trust. The closer
the TA isto the TP, the lower therisk of tax avoidance. Thisis a big advantage!
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The advantage for TPsis that tax risk decreases. TPs would know the final outcome of any tax
issue. It should also be a great advantage for TPs to have a good public reputation which
would follow from less disputes with tax authorities.

The ER process should not change the tax result, however one can never be absolutely sure. In
pre-transaction situations an ER could lead to TPs paying more tax because this would avoid
tax planning that could otherwise be pursued, or TPs could end up paying less tax due to
specia concessions provided they are allowed within the relevant tax legislation. A post-
transaction ER could |ead to more favourable treatment in those cases where the application of
thelaw is unclear to a specific situation.

ER should only apply to large businesses. Equa treatment is important, however an ER is
about the process and not the content. The tax result must be within the law.

ER can never be an obligation — the legal framework still exists.

Within ER, the TAs should be able to trust that the low risk TP identifies all relevant issues
and makes its own risk assessments. However TAs must expect that TPs are more willing to
provide tax neutrd information than tax sensitive information.

Further, TPs are often willing to provide all information in pre transaction situations as TPs
want security and prefer to have an advance tax ruling. ERs could be especialy useful in the
event of pre company restructurings which would provide TAs with better understanding of
different positions and TPs could make better risk assessments. Post transaction information is
usually much more challenging.

Mutual trust must be developed on everyday experiences, it takes time and cannot be forced.
Government must take the first step, an initiative towards TPs. Some TAs reported that TPs
had turned down such initiative. Cultural differences and various experiences amongst
jurisdictions could be observed.

TAs must still have audits in order to check whether things are being done in the way the TP
reported.

There is a need for ingtitutionalization of ER for large companies. One cannot depend on
specific persons.

Every country needs a framework of law setting out obligations and rights. When apply ER,
can make reference to such statutory framework and sometimes it will make sense to go
beyond that framework.

There is some confusion related to the implications of ER and its definition. Thereis aneed to
clarify whether thereis a common view amongst the governments of various jurisdictions.

KEY ISSUESRAISED BY ACADEMICS & JUDGES

A tax culture of co-operation should be encouraged. Trust-capacity building is then required.
Broad trust in the tax system requires transparency by both parties. These underlying
principles are accepted as a good development.

However, ER should be about behaviour and procedures, not about the level of tax liahility.
ER programs should clearly distinguish between ways of managing the relationship and TP's
obligations and rights. It should be about the culture in which TPs and TAs approach each
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other. This requires a change of culture and this takes time; it cannot be prescribed in rules or
regulations.

However, the basis for ER should be sanctioned by law reflecting a balance between TPs and
TAs. The approach should not be too legalistic as this would conflict with the underlying
building of relationship point. ER programs may require revisiting existing charters of TP's
rights and codes of conduct.

The ER program should be available to everyone. The suggestion that entitlement to ER be
limited to low risk TPs identified as such was questioned. Equal treatment between TPs would
then be difficult to achieve. Impartiality and proportionality are principles of public law that
should underpin the behaviour of TAsinrelation to all TPs.

It is questionable whether the final tax liability for a TP can be established solely on the basis
of ER or for TPswith a good record, without any audit/verification.

Mediation supported by the courts on issues such as valuation would be acceptable, but ADR
on legal issues which excludes the courtsis not.

Transparency between TPs and TAs is fine, but that same transparency is undermined by
unpublished decisions and results coming out of the ER process. Courts ultimately interpret
the law; published case law also helps build the practice of levying taxes. Access to the courts
should therefore remain unchanged in an ER environment.

The question of trust must be looked at from an analytica point of view and from a
constitutional point of view. Internationa tax systems are based on trust (Vienna Convention).
EU court practices the principle of good faith within the EU. Should also be based on trust
within the jurisdictions. However there is distrust at the starting point as TAs and TPs have
conflicting interests. Therefore, trust must be a result of a process.

ER should only be available to those willing to use a certain framework. Both TAs and TPs
should act within that framework.

What does it mean that the TAs should not take any extreme positions? How far isit expected
that the government must go into discussions and accept the other party’s view?

ER does not resolve disputes in an objective way. Even if the question of trust could be
solved, thereis still an equality issue due to the fact that resources make ER available only to
a few. And athough ER should not give a favourable position to the TPs, the underlying
element is psychology which could imply desire not to go to court. Idealistically ER should
work fairly, however may not always work that way.

Different culturesin different jurisdictions are areal problem: In some countries there are not
as many discretionary powers to the TAs. More stringent law set by government.

In some jurisdictions there would be a risk of the perception of corruption if TAs make
“deals” with TPs.

ER is only relevant if parliamentary law is not clear on tax matters — procedural rules are
something else. The point of ER is to avoid problems during the process of the tax case. The
case matter (legal issues) isto be solved by the courts.

Although a TP has entered into ER within only one country, it cannot oblige a TA to not to
share information pursuant to tax treaty regulations. It is a treaty obligation to provide
information, amatter between State A and B which a TP has no influence over.
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Annex 2 Statusin |FA branches

This status overview is based on a web based questionnaire that was sent to all IFA
branches in January 2012. The questionnaire was completed under the responsibility
of the relevant boards of IFA branches. Responses received up to [date] have been
recorded.

[Tableincluded shows all current IFA branches]

IFA BRANCHES (ANSWERS TO A SMALL NUMBER OF
KEY QUESTIONS TO BE INCLUDED IN
THISTABLE)

ARGENTINA

AUSTRALIA

AUSTRIA

BELGIUM

BOLIVIA

BRAZIL

CANADA

CHILE

CHINA, PRC

CHINESE TAIPEI

COLOMBIA

COSTA RICA

CROATIA

CURACAO+ARUBA

CYPRUS

CZECH REPUBLIC

DENMARK

DOMINICAN REPUBLIC

EGYPT

ESTONIA

FINLAND

FRANCE

GERMANY

GREECE

HONG KONG

HUNGARY

INDIA

INDONESIA

IRELAND

ISRAEL

ITALY

JAPAN

KOREA, REP. OF
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LIECHTENSTEIN

LUXEMBOURG

MALAYSIA

MALTA

MAURITIUS

MEXICO

MOROCCO

NETHERLANDS

NEW ZEALAND

NORWAY

PERU

POLAND

PORTUGAL

ROMANIA

RUSSIA

SERBIA

SINGAPORE

SLOVAK REPUBLIC

SOUTH AFRICA

SPAIN

SRI LANKA

SWEDEN

SWITZERLAND

UKRAINE

UNITED ARAB EMIRATES

UNITED KINGDOM

URUGUAY

USA

VENEZUELA
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INTERNATIONAL FISCAL ASSOCIATION

QUESTIONNAIRE ON THE ENHANCED RELATIONSHIP

Following please find a series of questions regarding the IFA Initiative on the Enhanced
Relationship, about the Enhanced Relationship concept, its understanding and
application in each jurisdiction.

Please not that these questions refer to the term “ Enhanced Relationship” or “ER”
having the meaning indicated in the Key Issues Report (circulated together with this
questionnaire) and originally in the Chapter 8 of the OECD study into the role of tax
intermediaries™.

The questions are not about a generally better relationship between taxpayers and tax
administrations, except if so expressly indicated.

The questions will be answered through a dedicated webpage; the following are the
actual questions and the alternative answers that will be included. When responding to
these questions please observe the following:

1. The answers shall be given in the format established for each question by using the
alternatives provided and adding, as necessary, the comments that the Branch
deems appropriate but always within the fields provided.

2. Please prepare only one answer per Branch; the intention is that each Branch will
have analyzed and discussed the issues among the interested groups in their
jurisdiction before answering the questionnaire. If not possible, please try that the
answers reflect as objectively as possible the views of all interested groups.

3. Please make sure that the formal answer of the questionnaire contains final
conclusions as reached by the Branch; once the answers have been submitted, no
changes are possible.

4. Once the Branch is ready to provide final answers, please send an email to the
following address to receive the link to the questionnaire dedicated webpage, in
which the answers have to be formally expressed: cr.gensecr@ifa.nl

5. Please refer and doubts or questions to the following email address:
cr.gensecr@ifa.nl

14 For the meaning of the term ENHANCED RELATIONSHIP or ER please refer to chapter 8 of the OECD
Report "Study into the Role of Tax Intermediaries"
(http://www.oecd.org/datacecd/28/34/39882938.pdf). An early, and more extensive draft, can be
found in Working Paper 6 of the OECD working group
(http://www.oecd.org/dataoecd/59/61/39003880.pdf)." For people who really want to understand
what ER means, it is good to read both documents in addition to the Key Issues Report
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QUESTIONNAIRE

(all questions obligatory except the additional comments which are optional)

1. Please indicate on behalf of which branch this questionnaire is being responded:

A list of branches will be included to be selected and processed accordingly

2. Please indicated the date in which this questionnaire is being submitted by the
Branch:

Day/Month/Year

3. Please indicate if the Key Issues Report and the link to Chapter 8 of the Study into
the Role of Tax Intermediaries were distributed together with the Questionnaire to
the members of the Branch:

Yes/No

4. Please indicate if the branch held meetings within the different groups of interest to
discuss the matters and to decide on the answers to the questionnaire:

Yes/No

5. If the answer to the previous questions was yes, were those meetings held:

Separately by group of interest/Mixing persons belonging to differents  interest
groups/ A combination of the above

6. Please indicate which groups of interest within the branch participated in the
discussions (one or more):

Tax authorities/Corporate Tax Officers/Tax Judges and Academics/ Tax Practitioners
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7. Has the government in your jurisdiction introduced a formalized Enhanced
Relationship initiative or program?

Yes/No - Brief headline comments

If the answer to this question is Yes, please go to question 12

8. If no formal Enhanced Relationship program has been launched, has an attempt
been made in your jurisdiction to do so?

Yes/No - Brief headline comments

9. If so, please briefly describe the process

Brief headline comments (obligatory)

10. If not, is there a public discussion on-going in your jurisdiction on introducing an
Enhanced Relationship Program?

Yes/No - Brief headline comments

11. If there is no formal Enhanced Relationship program, are there practices whereby
(perhaps larger) taxpayers and tax authorities work together in a non-adversarial
manner that resembles Enhanced Relationship?

Yes/No - Brief headline comments

12. Is it possible for taxpayers to obtain legally binding advance tax rulings or pre-
transaction approvals from the Tax Authorities?

Yes/No - Brief headline comments

13. Is there in your jurisdiction a legal difference (either statutory or through case law)
between legitimate tax planning and tax evasion/avoidance?
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Yes/No - Brief headline comments

If your answer to question 7 was NO, there is no need to answer the rest of the
Questionnaire

14. If an Enhanced Relationship Program exists in your jurisdiction, is it available to all
taxpayers?

Yes/No

If no: please specify to whom it is available — brief headline comments

15. If there is an Enhanced Relationship Program in your jurisdiction, is it understood
and applied by all levels of tax authorities or only at the higher levels?

At all levels/At medium management and higher levels/ Only at the higher levels/
Only at the highest level

Brief headline comments

16. If an Enhanced Relationship Program exists in your jurisdiction, are there any
conditions, qualifications or other requisites to be complied with by interested
taxpayers in order to participate?

Yes/No

17. If the answer to the previous questions is yes, what are the qualifications or
requisites?

About size of taxpayers/About type of activity/About origin of equity/Internal Tax
Control Framework or similar/Other

Brief headline comments
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18. If there is an Enhanced Relationship Program in your jurisdiction, are there any
negative consequences for eligible taxpayers that decide not to participate in it?

Yes/No

19. If the answer to the previous questions is yes, please elaborate:

Brief headline comments (obligatory)
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Annex 3 Abbreviations used

ADR
CTO
ER
ETR
GO
MAP
MNC
MoU
PSC
TA
TI
TP
WP6

Alternative Dispute Resolution

Corporate Tax Officer (inhouse tax counsel)
Enhanced Relationship

Effective Tax Rate

Government Officer (working generaly for aTA)
Mutual Agreement Procedure

Multinational Company

Memorandum of Understanding

Permanent Scientific Committee (of IFA)
Tax Authority

Tax Intermediary (tax practitioner)
Taxpayer

Working Party 6 of the OECD
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